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BEA TERANT ols, guts CABBe« Thhe is an action brought 
by appellee (plaintiff below) ageinst sppeliant, {defendant 
below) fer daunges om account of ite alleged wrongful act tn 
couming the daath of Bichsel Serlerity, hereinafter referred ts 
ae the doceaneds 


+e declaration consisted of six counts, all af whieh 
ahleged that defeniant was ponseesed of and eperating so etreet 
railway on Hsiated street im the city of Ghicege, on Saptamber 
A?, APLAy tint it wae operating « Ger on gaid ruileay, «uth 
on Maleted street, at or near 43rd street; thet decesped was 
riding as & passenger and vas exercising due ¢are uci coution 
for his own safety; that by reneon ef the nechigemme ef ibe 
defendant, ac sileged in the various counts, he wae throw or 
brought in contect with a certéin iron pele standing an the 
west eide of the sald Halstad street neny ite track, sus tciniag 
injuries fron which he died, Seek count aleg cosignated plaine 
tiff as the duly appointed administrater of the deeeaped. 


im the firet count 1t is alleged that “hile desenaad 
was viding a8 an paneenuger on tee car im question, defendant 
e@ carelessly and improperly mennged seid en anc caused it to 
Yun in euch close groximity to tos iren pole aforcenid, that 
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gecansed was struck thereby and thrown to the ground, suse 
teining fatal injuries. 


The gewoond eccunt alleged that while the deceased wae 
da tne wt of becoming & pResenger on the paid car of the dee 
fendent, it negligently started said ear without giving dee 
 eeneed 2 reanoneiie tine. to get on, by rencon whereof he was 
struck by the iron pole. 


The thitd count alieged that defendant managed, 
eperates anc controlled a certain wooden platfora at or near 
the intersection of Halsted atrect with 43rd atreet, which 
anid platfora wes between the weet rail of the couthbound 
track and the west curb of Heleted street and wan used by the 
public, by snd gith the congent and at the invitation of 
defendant, ov "e place whence to board and alight from the 
care of defendant there"s that at the south end of vadd 
platform ond in close proximity to seid west rail there was 
en dren pole of which defondont hed due notieos; that it became 
the daty of defendant when At stopped ite car at eaid platfern 
t6 roceive passengers net to start or drive seid eer past said 
ivon pole until cuch pasvengere had bearded the enr in safety 
and hed reached mn place on uaid coax ehere they would not eome 
in contact with enid poles fhe third count also eileged that 
Plaintir?'s intestate was boarding ani getting on raid car 
ae a panrengur froa esid pintform. YThie count charged neglie 
gence in that defencunt negligently ond esrelesely started 
the cox and dreve 4% paat anic post without civing pieintiff'« 
inteatete a reaeonable time to beard enid car ond reagh a place 
of safety thereon, co that plaintiff's intestate as « rewult 
thersef was brought in contact with suid pole, 
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The fourth eount wus tiwilar to the third, the 
only difference being tant it alleged tiet decesned had 
elrendy bearded the said cur, while the third count averred 
the dveeased wae in the act of bonrding ite 


in the couree Of the trial the firth count, which 
ehargsd a failure to cive warning of the proximity of the post 
in queption to the track, was diewinged out of the capes 


The gixth count eet forth that defendant negligently 
permitted and allowed said iron port af the south ond of the 
Platform used by pemsengere to slight frou and board care to 
remain in eueh clore proximity fo the txack that deseauead, 
while riding a = pas@enger on TehG Gar, wes etruck by said 
pout and fatally injured, 


iefendant pleaded not guihtys 


5 oa Gn the trial of the enee, the jury awarded plaintiff 
& Wordlet, asnenting the dwsegen in the sua of $6,900 , upon 
waieh judgaent wae entered, te reverse ehich defendant har 
prosecuted thie appeals + 


Ths accident took plaue at the southwest earner of 
45r€ and south Salsted strest on september 17, 1911, between 
Hine ond ton Ofolock in the worming, Deforndont had tee tracks 
in Nalsted streot Inid,as ueusd, in the centor of the street. 
At the tine ef the accident the wort track (ie@e tae oguthe 
bowl track) wae being r-conetructed. ic foot, the old titek 
had been torn out and defendant's eare were being operated in 
@ eputherhy direction during the reconstruction period, on @ 
temporary track Ladd on the weet aide of Heleted street. A 
pleat and «a photograph of tus seene of tue accicent were offere 


ed in evidence by the plaintiff, ani the leoations and monsurte 


7. 
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whe 
mente shiwn in these exhibits were mot oontreverted, The 
went wail of tue temporary track wae 4966 feet from the west 
cure line of “pleted street and ene laid on ties and baliuet 
on the unpaved surfece of the etreut, waking this teaporary 
tvack higher above the surface of the unpaved portion of 
the strect than tho street car track luid en an ordinary 
poured vivroet,. This extra elevation brought the step of the 
cay suming along this teugcrary track an umacunl dietance 
from the groundy and ta meet thir situation, 2 weoden plate 
form wae built at the emithweet corner of 43rd and Kaleted 
ahevets to serve ag the reguler stopoing place for the eames 
whieh olatfoma ww on s level with the top of the rail of 
the temporary track. The north end of the platform been 
at & point about twenty foet south of the ceuth curb line 
of 45rd etreet om the weet side of Malstad street, and cone 
tinucd im a eGutherly direetion betwoon Pifty auc fiftyefeur. 
feet, and coversd the space between the weet eurb ling and 
the wast rail of the trauk,e a distunow of 4¢82 feat, and 
was long enough #@ that when a cay otepped oppasite it, 
theve wae room fox persons to anter ond alight from cither 
and. Almoet inuediately next tw the south end of thés 
piatifors war an iron trvobley poles. Yhe dintazes frou the 
pole t© the temporary track woe 5,65.feet. This pole was one 
ef the permanent poles fron whieh were eusponded wires earry= 
ing the eloctride current uecd by the eompany in the operne 
tion of ite oars. 


The coe involved im the eeciient wasn 46 feet 
6 inehes leng and wae ef the type kmoen an "*peyenseyouscntore” 


; The piatform ef the ear was 7 Tost 6 inchws wits 
* 
end the Lower etep of the platfora wae 62 inches ia Leng i 
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sole 
and dividéd in the conter by a rod running fron the 
fiooy oF the platform te the coer of the voutibule,s The 
etep wae 11 inches wide. The overhang of the car, from 
the inside wail of the temporary track, wis 26) inches, but 
the edge of the step extended ome inch bheyondg and ae the 
Maca between the west wail and the pole wae 3.68 feet, the 
distance between the edge of the siep ond the pole was bew 
tween 19 and 20 inghew, it wae in this epeace of about 20 
inches that the deceased wee fatally injured, \_ 


Mite FUSTICN PAM Geliyersd the opinion of the oo ute 


It io not controverted that at the tlae ef the aseident 
the deceased was on the otep of the cut, One of the questions 
$n deme was, how deceawed got in the sosition om the etep of 
ihe cay 29 oe i4 bo strtek by the post ae the one pameed ite 


Defendant sontendse, firat, that “the evidence shews 
that Heriarity jumped on the step of the moving ear co shert 
a tine before it reached «2 stint opoesite the pole by which 
he Wat etruek that At wae not poesible for defendant's ene 
ploges to do anything to prevent the ceokdonte® Piaintif? 
contends, 94 the othor hand, that while said car was ehende 
ing sti12 and deceased ene in the act of boarding same and had 
baguo to do oo, defensant suddenly started it and dreve it 
past paid poet, without giving the deceased a rene nable time 
te Wonrd said cat ani reaeh a place of safety. 


Q Austin UeInerney & witneces om behalf of the 
Pladnti??, was woe ot the time of the acchdant stending on 
tho corner where it occurred, testified thet he saw the 
geceased on the gemt cide of the eeuthbound ear as if came 
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ven : 
te & helt at the se thweet corner of 43rd and Haleted 
etreete; that while the car wae etanding thare, decensed 
walked around the roar end, got hold of the hendyail, end 
was on the first otop of the car when tho conductor, stande 
ing in hie ueucl place, fecing north, tigmnlled the setornun 
to mtayty thet the car wast ahead, and while deceased was in 
the act of getting on the second step the port etruek hin. 
and he ome thre to the grout, 


Another witness,e Bdward Sutherland « teetified 
that ot the time of the aceident he was walking south on 
Neleted wtrect with ome Dave Bredys that he firet noticed 
the decesmed when he (Suthorlend) wae about 80 feet north 
of tne gcene of the sneokdcenty that at thet time the cay eam 
going Very slowly and the pouth end ef it wae a few feet 
g@uth of a fire plug lecnt:d on the eart side of the sidewalk 
and shout opsosite the north enc of the temporary platform 
thet wt that time deecared had beth feet on the step, with 
hie right hend greeping the iron rod in the center ef the 
tay platform, onc the Left on the banédrail at the north ond 
ef the curg that there wae a wen on the renaxy platform of thse 
car whe was “eteopging over with a box of come Kind he hed 
* * * ypight off of the step, of you pay your nickel to 
got in,* and thet this oan was in the way of the deceased 
and stopping him frem getting ony thet thereafter he saw 
Geconsed *get hit with the goote® 


the man Ready, with whem Suth«viand hed Deen 
walking, teotified that he did not see deceased until nis 
attention wae culied to the accident by a ory from Sutherhonds 
thet as he leeked up ho pew deconaed who war tending on the 
step of the our, atruck by the pont. 
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Auother wlinws, o voy nemed fam ihupiro, testified 
thet the deegased wan on the step of tho ear Just before being 


hit by the pent. cr 
Dafwuiotts, On ite behoif, effured the tenatinony 


of Satthew Cuchalik, she wae o Baegumgex On the car in quene 
tien and who wae riding om the reny platform at the tine 

of the acolient, Ke tentified that whan the ony etoppred eat 
hed etraet, thers eas only one perpen wadting to gat omg 
that this pereon wan 4 men meecd Dax Ayelt, « carpenterg; thet 
ne (Mraft) hod vith him a teol chest and some blueprints or 
Plans; thei after Kraft had bearded the car 11 started, thet 
the eaxpenter placed hie tool cheat on the ear plotfenrmy 

that the conductar signalied fer the cay to oterty that after 
the ear bed proeseded 60 or 60 feet, sonuone (whe ufterwarde 
preved to ba the deceased) got on the cer and graeped the 
hone roil on the north and of the platform om at the some time 
he heerd @ Gragh right agedimet the poeeiy thet at the time 
thie san tried to beard tho car he wan about four or five 
fect from the poute 


{he carpenter, Max Hraft, was also « witneste 
He testified that he wee the only poreon waiting te board 
the car shen it etoppedy thet after the car stopped, he 
deperited hic t60] chest in the corner, turned sround te pay 
his faye, and ac he wae about te do eo he saw the deoonned 
jum om tho cay, and ai eleeet the sane moment otrack by the 
poety thet when the decenged fumpee on the oar he oem shout 
two or three feet from the ponte 


Matthew Gleasen, the neterman of the cer in quere 
tion, testifying on behalf of the defendant, stated that 
when hic gay apoereached 43rd street he sew only one passenger 
waiting at the oorner in queetiong that he got the eigual te 
proceed, end after having gone about 50 feet he reosived the 
amexgenty wignal te etop; that at that tinw the wor was going 
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about six or eight mites ger houry and that he brought 
it to a stop within stout 40 feet, after which he learned 
of the neovidante 


Defendant eine offered the teetimeny of Yileon 
R Mebermut, 2 stomogrepher, with refocrence to m ote tome nt 
made by CutherLand while being interregntei in the office 
of Defemiant's attorney, which statement 1% Le alleged 
Supeached hie teutimonye 


tne conductor whe hed charge of tia car in 
question did net teetify, but his sbeenes wan accounted tore 


Gleavly, thie conflicting ovidonce presented a 
queatien of fact for the Jurys. The Jury by thelr verdict 
evidently believed the testimeny 6ffored om behalf of the 
Plaintiff, efondant, bewewer, insiete that tha verdiet 
is glearly end monifeatiy ageineat the weight of the evidence, 
od an auppert theree?f sgeerte thet only by one witness 
{Melnorney) hae plaintailf shown that the deceased attested 
to beard the car while it was etending still, ond that his 
testimony wae indefinite on direst, and that it was weekened 
on ovens oxeminmations We cannot subeoribe ta the contane 
tion that plaintiff velied molely fer hie theery of tha 
640g upon the tegtinony of Selaerney, The witneas Sutherland 
testified that when ho taw the deeonsed, tho car was just 
auth of the fire plug and 4¢ sas going slowly. Tos fire 
plug wae 656 of 60 feet from the poet. when he saw the dee 
conned, the latter wae alrondy on the car, DeTencant's 
witness Kraft testified that the car woe just a few feet 
eouth of the fire plug ween it stopred, no tat when Suthere 
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onan 
inna thated that he eaw deceased an the etep of the 
oar Just a few feet douth of the fire plug, tae jury wny 
well have concluded that when Sutherhend sew deooused there 
&t wane demediately aftex She euy had stertads furthermore, 
the jury say well kaye concluded that Sutherland's testduony 
eorreberated the testineny of Neinerney, the. tay deceased 
ettengtec te bonrd the coy in qacetion while it we atanding 
etila. 


Suthewland aleo testified that shin be saw decaaged 
on the atep of the car, thors wae a win (progmostly Kraft) 
steeping aver, plecing « box he carriad, a the platfora, 
thereby ohetructing the oassagewny anc grevonting deceased 
from entering the dors The testimony fer tha defondent. 
spewed thet Kratt, ae he boarded the oar, earriad « took 
Sherst and placed if, on the platform, Thie cirewwustanes may 
nave been concliered by the jury as accounting fer the Paile 
ure OF decanmed te get date a alae af gafety befare the gar 
reached the post in aqucations 


There is wo evidence thet ¢eceneed Meow of the 
proximity of thie post to tie track, wut the fury hed the 
tight to ageuce that ce defendant wee constructing a now 
track, itn torvonts dia hove, or aehevid heave had, knowlodge 
of tne proximity of the tomporary track to the pont that 
geuged the fated imjurys 


The opedivility of the wiinesees and the weight 
to be attached tw theis testinony, is alunys to be deteruined 
ty the jurys The fury saw and heard these witseercve, and it 
is within the @® srovinee to determine which weBe the more 
worthy of belief. Furtherwere, the trinl fudge, who «ies 
had an opportunity w hear end exe the witnesses, approved 
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the finding of the jury om thie iesue. Unless we san any 
that such finding ic clwarly and menifeetly egninet the 
weight of the evidence, we cannot dicturb it. Thin we are 
wMeble to Gaye 


in this view of the entie, we conpot conour in 
the further contentions of the defenmient, thet "the evidenes 
failed to esteblionk thet Glaintiff wae « pasconger at the 
thae of the aceddunt,” and that " recovery ia borred by 
eontréatutery negligence," as thwe were eleo questions of 
feet whieh the jury by their verdict have doteruined in 
Paver of the pleintitts 


Defendant further contends that in ¢cnnection with 
the croes uxsuimation of the witness Melnernay “the tried 
judge mule improper statasente and improperly interfered 
with the oxvoue exwalnation, to the grant prejudice ef 
defendant,” 


Ae haretefere gtuted, the secord shove thot 
Molnerney, 99 direct exeminetion, teetifiud that deceased, 
et the time the cor arrived at the stogving plece at the 
eOutiwest corner of 43rd and Baicted streeta, wes on the cant 
side of the cary that he wont around the reas end af the cur 
Over the crows walk, onto the temporary platforny and that 
while tho car wae etomiing there, teck beid of and attompted 


to board it; tant thareugen the conductor siguelled fer the car 


tO proceeds that while devensed was endeavoring te reach the 
sogond stop, he was etrack by the poote 
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*inat he wae doing etween tho time thet 

you sew him eset of the treck on the ground and 

the time he fell you did not notice, did you?* 
To thie the witaces BAH WORGdy "Ho, £1 dad tote® Objection 
wie made to tke question, on the ground that it contained 
en anfadr otatenent., The question wae then rwercgad, snd 
the court endid, "He hae stated 14 altegethux differently, 
Nive Husgayg® ©to which vomark of the court counsel for 
deinnuant exsapted, The seart then interrageted the witness 
further om the same point, which grastions were not objeoted 
tO. The opurt then asked counce] for Jefimunat wether he 
wiehad to ask anything further and he replied in the aegativect 


AO #@ look upon this sireumetance, thore was 
wothing in tio rommyk of tho court which was not verne out 
by the reeerd, and counsel can not conteerert the fact that 
thy witeoms had sade a etatenoent different from that eone 
teined ia the question propounded, Purthernere,the question 
@e¢mtaiacd a positive ansertion rather then . query, ond 
wee in the form of a contradiction ef the witness, Such 
gubaticns are sbjectionsbligs, 4° Cyo. 26149. 


St wae but neturel for the court t acke ouch 
stuteusit, When eouneal] objertaé mi tock exeagstion te the 
Sourt's raaurk the court wey hove coneluded thet counsel 
took feswe with him ae te stether or not the court correctly 
veneubered the witnesetsa testimony, and therefore interregated 
the witness further, While tiie further questisning on the 
part of the court 40 ettigned nf ORrer, 09 abjection wae inter 
posed at the time to thie further ¢xawinetion by the court, 
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and the xecerd shows that the court did net preclude counsel 
from further exavinations 


She eotion of tie court, both ag te the ststenonte 
tinda, end the further imtdrregetion of Gin witnows, wan but 
@ Just and reasommbia exertice of bte Judigial functions 
Wigeere on Mvidence, Yol. ly Sec. 74. Ye have mo regson 
tebelieve frox the record in thic cane, that either the 
remrke made or the questionr aeked by the court in any 
way influenced the Jury te the orejudioe of tie defendants 


4& simdine eitustion erose in Leichtion ve Coicuae 
29 citi & gd Teaetion Yor, 230 Fli. 235, and in passing upon 
thic point, the court modd (02853) 





*soneliant contends that tha court exited in 
refusing to ae. okt the witmees Ribs te suswer come 
tain questions, He was exnained at great Length 
es te whera he cow the ehadow vith reference to the 
Gers, anc Kie testimony fe not lin entire harnony 
en this point. urine Bic direst extciuction counsel 
fer the cppellent asked taiec queetions ‘*hat, if o 
thing, did you see coee free Dotween the care thore? 
On sijection being mece the cowt oudds '1 sumtain 
the shjection, The witness, ap 1 unduretand it, bes 
Zectifiad to seeing « ehadew, but not in the aanner 
which your question wanda,’ Gouneel thon maid that 
he dicegreed with the court ae 6 wheat the witness 
eaid, and the gourt continued: tity ranolieation is 
different free yours, eid in order to avold any dif. 
fieulty change your quaetione? The question was 

sy) end the court permitted the whole subject 
te be gone into acoits Counce. moe imsiat that thes 
Statement of the court quoted above tended to aielend 
the furys @¢ eco nothing ispreper tn the judge's 
atateworties® 


befondant further complnine of the inetructions 
given on behalf of the slaintiff, and of ome refanec on behelf 
af itself. There wert sixteen instructions eubmitted te the 
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130 
jury on behalf of the defendant, and six for the plaintif?, 
We have carefully read same, and believe the jury were 
fairly and properly inetructed as to the law governing the 


issues involved, 


The refused instruction waa number five. Part 
of the subjectematter of this instruction was covered by 
instructions 26 and 27 given on behalf of the defendant. The 
Other part, which reads as follows: 

"The jury ere instructed, as a matter of 

law, that in esuses of this nature the mere fact 

of the accident itself alone, if you believe from 

the evidence it occurred, ic not necessraily evie 

dence of negligence on the part of the defendant ,s**" 
was clearly objectionable in that it singled out one iter 
of evidence and stated that a ecsrtain eonclusion would not 


necessarily follow therefrom, Such an instruction is mise 


leading and confusing, and it was therefore properly refused. 


Best Chicago St. Reh. Co. Vs Batters, 196 I11. 298. 


Finding no reversible error, the judgment will be 
affirmed, 
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‘. Defendant in “rfor, 
: FRBROR TO 


MUNICIPAL COURT 
OF CHICAGO 
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* gurversar, stoe\ aprotantres £0., 
a Corporation, | 


Pipints Sprer 
sa alia 1961.4.8 ‘3 
STATENRNT OF THE CASE, -Defendant in error (plaintiff 
ss Delew) recovered a Judgment for $215.00 agoinet plaintiff 
my in evrer (defendant below) who by this writ ef orror secks 
 &e have that Judgaent revorsed. 

z SP rrasaricets esuse of action is baged on a written con- 





2eet of employment with defestent wherein the latter agreed, 


maby : 


3 anong ether things, to advanee to plaintiff the sum of @50,99 





me - per week for a peried of one your's This contract is dated 





oy ke 
ee a May 8%, 1023, and pleiatitr’s claim io for nine weeks’? ad- 
4 ft : | wanes ($459,900) less « eredit dad $855,900, being moneys due 
Mi if a defendant fron guutomers, whieh moneys plolnawiff had oolietce 
ee ; « ted and rotalned. 


Wille defendant in ite affidevit of norite sets forth 
several defenses, yet upon the trial of the ease the prin- 
Bs! @iyeal defense relied on was that plaintiff had not eiven @ 
. ‘bond aa required by tha contract, put in lieu thereof had 





: Hee entered into a new eontraet ‘of onployment which superseded 





the written ene. 

*” +R, JUSTION PAN Galivered the opinion of the eousil 
The nly evidence offered on behalf of the pisintif? 

was the contract itself, ané plaintiff's teatinony that he 
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gine weeks, and that there was duc him under sald contract 
' for adwaneces, the cum of $459; that he had eollested moneys 
@ue defendant te the extent of $235, for whieh he had given 
| it eredit, leaving a balance due of $215, 
na ee It appeared, on enamination of piaintiff? under segtion 
a x 88 ef the Munieipal Court Aet, end from the testimony of M. 
| Ee, Dugan, district sales manager of the defendant, thet 





plaintiff had reesivec in adwoness considerably more money 

than wae eurned by him in comisrions under the contract of 

eupleysent; ‘that shortly after Oateber Si, 1016, in a eon- 

;  ywerrguation with plaintiff, Duran reed te plaintiff o Letter 
which he had reesived from defendant, which letter was aa 
follews: 


"With regord t lay. Waters, his account has been 

Spesdily going behing, as you know, and the atatoment 

for the iast week shows a net overdraft, or differ 
| onee between overdraft and prospoetive, of $460,965, 
Ye wish you would heve «= telk with Mr, Waters and on- 
Gsaver to show him that wo cannot possibly Keep remlt- 
ting hin G60 per week unless he does business to wor- 
Fant our deing so, “thon tho writer saw hin, and in 
his serrespendenes about Septeuber int, ne told ef «a 
: great mony snies that he surely could close during 
feptember, oF soon, and these sales heve not matured, 
Tf they had, no doubt his account would be in difPor- 
; ent shape. If he will eonsent to heving hie remite- — 
; tanee reduced to an amount that he can carn, we wil 
eontinus with him, but if aot, we sheii certainly 
heave to cut him off the remittanee list, In his ap- 
. plieation he states timt he can give a personal bend, 
Signed by tro owners of resi estate, If he eaa fi 
. aed mieh such a bone thet wlll protect um against ioas by 
= . making him tht advaneer that we have agreed te make 
2. against hia commissions, we will be willing to ae 
glong with him, but wo cannes? take a ghanes of losing 
any moncy on his moccunt, 


| that at anid convergation he requested plolntiff to furnish 
& bond as required under seotion # of the contract ond in 
accordunce with the letter above quoted. Plalntirf testi- 
fieé that Ducen stated to hin that tho ompany might went 
him to give e« bond. 
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Dugan testified that plaintiff stated he would not 
give a bond; that upon the refusal of plaintiff to give a 


. bond, he informed piaiatite that éoffendant would make no 


further advunees to him but that if a wished to continue 
SGlling geoeds on tho same cormmisslen, defendant would ad- 
vance hin 60 on commissions sarned, and apply the reomain- 
ing 6% on the indebtedness du defendant; ‘that plaintirr 
Stated that he waa satisfied but that he wanted hin (furan) 
to weite dofendant « letter for him, asking ths company to 
advance 68% of hie carned oommlusions, und apply the remain 
der (355) on the indebtedness due from him to the ¢efendant, 
Phaintaff did mot dony that these terms were diseussed, 
but insists that he refused to eseept the preposition; ad+ 
mitting, however, that he asked Tugan to write defendant a 
Lotter requesting that he be allowed to drew 4° instend ef 


only 59° eof his sarnsd comalesiona, 


The tegtimeny further Giseloses that thereafter plain 
iff sent in two orders on whieh his cormiseion amounted to 


$99.85; that shortly thereafter he telegraphod defendant 


‘as follows: 


*re sigews ef wor oormissions last week G46;* 

that after sending this telegram, he reeaived « cheek fren 
Dugan for 646,18 - exnetiy 5 of the eormissions earned by 
hing; that this was the lest business trananotion plaintiff 
reported te the dufendant. The evidemee further diselosed 
that on November 14, 1018 pleintiff reevived the following 
Lotter in response to one he had written defendant en the 
LBth: 

"I heave reesived your personal letter of the 12th 
inst, ond as before you reecive thia you wili have re- 
G@eived the remittances sent you yesterday, no doubt fi- 
nanelal gatters will bo ail satisfactory, I bollove 


thet you may possibly work o iittio harder on a 
Straight) ewmission basis, end if you de, I feel sure 
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ee that you wiil get im emough orders so thet you will 
ia make more money than you éid on the basia of w rage 
= iar weekl y romittenesc., I appreciate the ciffieul- 
‘ms . ties you heve hed on account of competition you have 
a; haé but 11 18 mao worse in Chleapo than 1% la in New 
8 York and many other sections, gO lone as we heve 
go many gGuperior featurca on our machines and Lhe 
right sort of salesmen te present these features to 
the gwerehants, T an ecnvinoed that we wlll get ou 
shar: of the Disiness, IT suppose the ¢ompany cannot 
afford to pay more than lis regular pereentage for 
#etiine business, ond naturally a badly everdrayn 
aegonnt la discourasiar here, and ealia for some ac~ 
’ tion to head off a pessibie ilose,.* 


Upen this evidence the gourt found the lesuwes fer the plain- 
titt. 
We are of the opinion that the court's finding is 
Glearly and manifestly against the welght of the evidences, 
DY There was ne Goniel by pleintiffr that he had reesived neonoys 
far in oxcess of his darned commissions; there is ne quese- 
tion, from the avidenes, that therefore Gefendant asked for 
the bend, sa provided for im section 9 of the contract, 
whieh was ag follows: 

*The Sales Agent shall furnish to the Comoany, if 
required, at the tine of exeeutine this agreement or 
thereafter, a sobiefactory bend of Indemnity for a 
prompt and faithful accounting to the Company of a1 
property loaned him, und the payment to the Company 
of ali his indebtecnasi, ineluding advenees of money 
and any othor loge cr liability thet may be sustained 
oy the Company by reason of having employed seid Salsa 
Agente sd 
Plaintiff Gia not deny that a bond wes aeked for, and 

was giient on the question whether or net he refused to 
furnigh one, Magan, howver, testified eaterorieally that 
plaintiff refueed to furnish o bond, and twit thereupon the 
Rew upreesont was entered into, However, astwithetandiar 
plaintiff's denial of hia aequiesence in the new agreement 
whereby he was to reecive &Y¢5 of his carneG ecomissions and 
the reneinger (6%) te be applied on his indebtedness, the 


feet reowunins thet upon the business cone by hin thereafter 
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hie compensation en the basis of the new are 
ment and mage no objection thevete; that, on the 
" oY hoe telogvaphed defendent, "to einews of war con 
lens last week $00," - inéleating that ho had aeeepted 
‘new errungonent ond was claiming his share of the eon 
| terounder, cay 
Au thease foots ace go ineonsistent with plointirr's 
seal ease, that wo must hold that the trial eourt 
erred in ite finding for the plaintiff, Tho Judguont will, 
| a therefore, bes reversed and the eouse remanded, 
; REVERSED AND ATMATDED, 
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THORA L. RATHMANN, ) _— 
, Appellee, ) APPAL PROM . ee 
> ve. \ | SUPBRLOR COURT *y 
| CHARLES bat cgay area f COOK tegen 
Or 196 TA 


weve STATEWENT OF THE casa, \\rhis is a dill for separate maintenance 
brought by Thora L. Rathmarm, appellee, (complainant below) againat 
Charles H. Rathmann, appellamt, (astendant below), ‘he decree for 


separate maintenance is based upon the share of extreme and repeated 















cruelty, and that at the time of the decree bug was living separate 
and apart from her husband without her fault. ‘h® geeree further 
directed that complainant be allowed the use and occUpiney of the 
dwelling house owned by defendant, - then occupied by complainant ana So 
her minor children as well as by the defendant, - together with ok a 
personal property, goods, chattels and effects contained therein: . 
that she also be allowed the use of the buildins used by defendant 
as a garage, and $75 per month alimony; it also awarded to complain \ 
ant the custody of the two children, and further ordered said aerentall 
ant to vacate the room ocoupied by him in said dwelling house and that 
he move thorefros, \ror this decree defeniant haa prosecuted this 
appeal, | | 
In urging a weversal of the decree, defendant does not questi 
the finding of the court as to the charge of cruelty, nor as to the 
amount of alimony allowed. He sontenisa that, the decree is erronsous 
because: (1) the record in the case is barren of any evidence tending — 
to show that at the time of the filing of this bill by somplainant s 
was living separate and apart from defendant: (2) the bill upon whi : 
the decree is based contains no allegation that at that time the pa “5 
ties were living separate and apart; and (3) the decree contains no" 


finding that at the time the bill wae filed the parties were living 


: 
i 
: 


separate and apart. 
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MR. JUSTICE PAM delivered the opinion of the court. 


fe Complainant's bill was filed in June, 1915, wherein it was 

elloged that she was married to defendant im December, 1907; that 

! she sontinued to sohabit with him until May 10, 1913; that they had 
two children, one five years old and the other 14 months; that con- 
plainant discharged her duties as wife while she lived with defendant, 
but that defendant, a short time after marriage, commenced a course 
ef oruel, unkind and inhuman conduct toward her, which continued until 
on or about Nay 10, 1913, at which time she was compelled to cease her 
relation with defendant as a wife, although she continued to live 
under the same roof; that because of defendant's extreme and repeated 
cruelty it is unsafe and improper for her and the children to live 
with him, ~4 

The questions raised by defendant are: (1) Do these allega- 

tions constitute a charges that the parties were living separate and 
apart at the time the bill was filed through no fault of the complain- 
ant, and (2) was there evidence tending to support such allegation 
if euch allegation could be held to sustain the decree of separate 
maintenance? : 

6 Complainant by her testimony showed that she and the defend- 
ant had been living as husband and wife in said dwelling house up to 
May 10, 19133 that thereafter, besause of alleged inhuman treatment 
on hia part ahe ceased sustaining the marital relationship with hin, 
although continuing to live under the same roof, each occupying a 
separate room. While the bill charges failure to properly support 
complainant, the record is barren of any evidence teniing to show that 
complainant was ever without the necessaries of life. The evidence 
shows that at tha time the bill was filed she was living in a home 
provided by the defendant, and one deemed suitable for thom to live in. 
While there was some dispute as to whether or not the support given 
her by defendant was suitable and adequate to their condition in life, 


yet she had the necessaries of life ard had the service of a maid up 


ere 
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oe 
to the time emid bill was filed. The only evidence thet come 
ploineant and defendant were living separate and apart, wae the 
testinony that from May 16th, when the complninant ceased Living 
with him as his wife beesuse of cruelty, to June 16th, the date 
of the filing of her bill for separate maintenance, the come 
pleinant and defendant, while living under the sasc roof, oecue 
Pied eeoparate rooms. Tne recard ie barren, however, of any evie 
dence as to whether or “ot during thie period the parties ate 
at the same table or met in the family living room or thet in 
any way the relationship waa changed, save the fact that they 
did not oceupy the same room.() While there is such evidanee in 
the record with reference to their maritel relations orier to 
the filing of this blll, affecting the charge of cruelty, yet 
the deveree cannot stand unl«er it appears reaeonnbly as a fact 
from the evidence that at the time of the filing of the bill the 
parties vere actually Living seperate and apert. The faete in 
evidence do not justify suck « finding in the decree, Fountain. 
¥. Fountain, 23 111. App. 529; Zilli we. Hild, 154 Ill. Apps G7; 
Smith ve Geith, 156 111. Avoe 176. 


Defendent further. contends that the 111 ¢onteined = _ 
80 allegation that the partien were living seperete end apart 
at the time it was filed. While the said eliegations are not 
Clearly stated, me the absence of a epeciel desurrer we deem 
then sufficient. 


faking the view, owover, that we heve of the ovie 
dence in the case, the deeree must be reversed and the caune 
ren wided, 
RRVSERBED AND KEXANDRDs 
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) 
Appellee, APPEAL FROM 
vs. \ j ) COUNTY COURT 
e 
Ce. DELLENBARGER company, / GOOK COUNTY. 
‘ ) 


Appellant. 
a 1961.4. 23 
STATEMENT oF THe CASE By this appeal it 1s sought by appel- 
lant (defendant below) to reverse a judgment for $499 in favor of 
appellee (plaintiff below) on the following contract of employment: 
K "Chicago, Ill., Oct. 14, 1912. 


"Know all Men by these Presents, that Cc. &. Dellen- 
barger Company, a corporation, hereinafter called first party, 


. and Slegmund Roesner, hereinafter called second party, both of 


Chicago, Cook County, Illinois, entered into the following azree- 
ment, this 15th day of October, 191%: 


"“Pirst party agrees to hire the services of second party 
for the period of one year, beginning on the 15th day of Octo- 
ber, 1912, and ending on the 14th day of Ootober, 1915, for the 
following purposes: 


"(1) Second party is to work in the machine shop of 
first party, and do all mechanical work, such as experimental, 
model, tool and die, ani all work required by the trade of the 
APRRONY » in a first-class manner and workmanship. 


"(2) If so dirested by first party, second party is to 
i corintens the work done in the shop of first party, and take 
charge of the working force. 


"(3) Second party is to use hia best knowledge and ability 
in discharging the duties asalgned to him by first party. 


"(4) In consideration of the foregoing, first party agrees 
© pay the second party the eum of Yighteen Hundred and fifty 
($1889.00) dollars per annum, payable in weekly installments, as 

follows: 


"350.00 per week for each and every week, for a period 
covering the first three months, begirming on the 15th day of 
October, 1912; thereafter, $35.00 per week for each and every 
week, for a period covering ths second three months, beginning 
on the 15th of January, 1915, and $37.50 per week for every week 
for the remainder of ix months of this contract, beginning on 
the 15th day of April, 1°15. 


(aigned) CO. He DELLENBARGER CO., 
by 0. E. Dellenbarzer, Pres. 
3. ROZSNER." 
fhe evidence shows that plaintiff entered upon the employ- 
ment immediately after the making of said contract, and continued 
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until August 20, 1915, when he was discharged by the defendant; 
that Plaintiff received during that period, the sum of $1360 from 
the defendant. 


i MR. JUSTICE PAM delivered the opinion of the court. 

The principal iasue was, whether or not there were sufficient 
grounds justifying the discharge of the plaintiff before the expir- 
ation of the year for which he had been employed, On this issue 
there was only one witness for the plaintiff and that was the plain- 
tiff himself, who testified thet during the time he was working under 
aaid contract he in every respect complied with the terms thereof: 
that on the 20th day of August, 191%, he was discharged by the presid- 
ent of defendant, without cause; that thereafter he sought employ- 
ment elsewhere during the rerainder of the term of the contract, 
but without success. 7 

Defendant, by three witnesses, offered testimony tending to 
show that plaintiff had repeatedly failed to comply with directions 
given him by his superiors as to the manner in which to perform hia 
work, wherefore he wis Aiischargeds. Plaintiff, however, denied ever 
having received any such directions, save at the time he was discharg- 
ed. defendant eoontends that it wae necesaary for plaintiff to prove 
this issue by a preponderance cf the evidence. While on this issue 
there was only one witness for the plaintiff and threes for the defend- 
ant, yet the number of witnesses testifying on each side is not abso- 
lutely controlling but ia a proper element to be considered by the 
jury in weighing the evidence. The credibility of the witresses and 
the weight to be attached to their testimony is always to be deter- 
mined by the jury. ‘The jury saw and heard these witnesses, and it is 
within their province to determine which were the more worthy of be- 
lief. Furthermore, the trial judge, who also had an opportunity to 
hear and see the witresses, approved the finding of the jury on this 


4iseue. Unless we can aay that such finding is clearly and manifestly 
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e€alea v. Keenan, 244 Ill. 484 


against the weicht of the evidence, we sannet disturb it./ This we 


are unable to say. ienxboaosaxtioonenp dick xkkbooddck 


Defendant contends that a new trial should have been granted 





on the ground of newly discovered evidence affecting the question of 
damages. Such motion for a new trial must be supported by the affi- 
davite of the witnesses by whom it is proposed te prove the matters 
relied upon, or some excuse must be shown for not producing them, 

G. CU. Hy. Co. ¥. Bohnow, 108 Ill. App. 3443 Cowan v. Smith, 35 111. 
417. Defendant did not secure the affidavit of the witness by whom 
it expected to prove the alleged newly discovered evidence beonuse, 

as stated in the affidavit of G. E. Dellenbarger, ssid witness was “an 
extremely busy physician and surgeon," who, according to Dellenbarger's 
affidavit, volunteered this newly discovered information to defendant 
immediately after the trial, said witness heaving sines departed from 
Chicago on an extended journey to be gone for some time. What efforts 
defendant put forth to procure said affidavit befors his departure on 
his “extended journey" are not stated in Dellenbarger's affidavit 
beyond the allegation that Dellenbarger had made “earnest efforts" to 
secure said affidavit. Nor does the affiant indicate what efforts 
were made to learn of this newly discovered evidence prior to or dur- 
ing the trial. He makes the general statement that “diligent efforte 
were made by this affiant to discover evidence of this character," 
ete. These statements were mere conclusions of the affiant, and gave 
the court no information from which to determine whether or not he 

was diligent. In the absence of such facts, the court properly over- 
ruled defendant's motion for a new trial. GO. & A. Hef. Go. ¥. Raidy, 
203 Ill. 310. 

The verdict of the jury is based upon the provisions of the 
contract whereby the plaintiff was to receive $30 per week for the 
first three months, $55 the second three months, and $37.50 during 
the last six months. Defendant contends, however, that there had been 


@ modification of the contract whereby plaintiff's salary was to con- 
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wodhow 
tinue at $30 per week throughout the entire tera thersef, 
and that therefore, even though the slaintiff was entitled 
tO recover, the amount eliowed was coxcensive. 


The evidence diecloses that the plaintire @id not 
receive the increase in salary to which he wae entitled during 
the second thireeemontha’ pericd or that to which he wac entitled 
during the final sixeaonthst period, up to the ting of hin diee 
charge, but that he continued in defendant's engloy at a galagry 
of G36 per week, ‘The evidence further shows that plaintiff, 
after the first three aonths, teld Dellenvarger, president of 
the defendant, that under the contract he wae entitled ta 836 
per week and was inforumead that the omiasion was due te en overe 
eight, that during the foliewing week when be again epoke of the 
matter he received a like answer, and thet a week later when 
plaintiff spoke of the watter for tne third tine, Dellenbarger 
anewered, “you are not suffering any." 


Gn behalf of the defendant, bellenbearger testified 
that et the ond of the first meee montim, when plaintiff 
complained of reeeiving a cheek for only $630 inetend of $55, he 
(Dellenbarger) eaids “it is much wore then you ere worth end I 
uo not like paying you any more; i do not feel like paying you 
any more and you will receive thet;" that there was nothing 
further gadd, and slaintiff received o cheek for $30 avery week 
thereafter until tae and of his servicer. This sharp conflict 
in the evidence prasented a question of fact for the jury ar 
te whether or not the plaintis? aequieeced in the actual modifie 
@etion claimed by the dufendant, wnich issue was also determined 
faverably to the plaintiff, emi we cacnot way that such finding 
4e clearly and wansTeathy agninst the weight of te evidonce, 

Finding no reversible error, the judgment will be 


affirmed, 
APRPIREEDs 
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CITY OF CHICAGO, 
ERROR TO 

MUHICIPAL COURT 

) OF CHICAGO, 


196 1.4.37 


MR. JUSTICK MeGOORTY DELIVERED THE OPINION OF THR CouRT, 


This is an action te recover a penalty for a 
violation of a city ordinance. There was a written waiver 
of trial by jury, cause was heard by the court, anc a fine 
of two hundred dollars imposed upon defendant, He was also 
ordered to pay the costs assessed at eight dollars and 
fifty cents. He asks a reversal on the following grounds: 

1. Because the plaintiff failed to introduce in 
evidence the section of the ordinance of which 
Violation was alleged in complaint, and feiled to 
make any proof that the alleged ordinance was in 
force at the time the act complained of waa 
committed. 


2. That the finding of the court is manifestly 
against the weight of the evidence, 


The complaint charged that the defendant on the 
eighth day of December A. D. 1915, at the City of Chicago 
aforesaid, then and there being interested in, owning, keeping, 
managing and maintaining a certain common gaming house in the 
City of Chicago, which said place was then and there kept for 
the purpose of gaming and gambling for money and other valuables 
and things in violation of section 977 of the Chicago Code 
of 1911. 


As to the first contention of defendant, this court 
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held in the case of City of Chicago v. Baranov, 189 Ill. App. 
25, that, "a complaint charging defendant with violating a 
city ordinance, suf ficiently describes the offense and the 
ordinance violated, where the ordinance was described by the 
number of the section of the Iiunicipal Code, and the acts 

he was charged with doing were also specifically set forth. 
In the case of City of Chicago v. Moran, 192 Ill. App. 57, 





which also was a suit in the Municipal Court to recover a 
penalty for the violation of a city ordinance, the ordinance 
in question was referred te by number, only,in the complaint, 
and was not offered in evidence nor read to the court, so far 
as the record in that case discloses. ‘This court in that 
case said, "Section 54 of the wand? Syed Court Act, requires 
the trial court to take judicial notice of all general 
ordinances of the City of Chicago, and as the record before 
us fails to show that he did not do so, we mest presume that 
he did, * * * City of Chicago v. Tearmmey, 187 Ill. App. 441. 
Ve must assume, therefore, that the trial court was justified 
in finding that the proof in this cave showed a violation by 
the plaintiff in error, of Section 1539, as charged in the 
complaint in this case,* 

Thie court will not take juciciel notice of city 
ordinances. To be availed of on review they sust be preserved 
by bill of exceptions. City of Chicage v. Perkinson, 189 Ill, 
App. 650; City of Chicago v. Tearney, supra, and cases there 
cited, 

As the record before us does not disclose the 
_contzary, this court will presume that the trial court took 
judicisl notice of the seetion of the City Code in question, 
as that court is required to do by section 54 of the Municipal 
Court Act. A suit to recover a penalty for the violation of 
a city ordinance is a civil suit. The complaint stands as 


a statement of the plaintiff's claim, and if the complaint 
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in the instant case was net definite enough to suit the 
defendant, he should have moved for @ Pule on plaintire 

to file a more specific atetement as in other eases of 

the fourth and fifth class undex the Municipal Court Act, 
City of Chicago vy. Willdams, 254 Ili, 360, 365. The acta the 
defendant is charged with doing, which were said to be in 
violation of said seetion of the Chicago Code, are also 
specifically set forth in the complaint. 

After @ careful review of the evidence in this case, 
this court is unable to aay that the finding of the trial court 
is manifestly againat the weight of the evidence, Wo error 
is spparent from the reeerd presented here and the judgment 
of the Municipel Court is affirmed, 

JUDGMANT AVI IRWED, 
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CLTY OF CXICAGO, 


Defendant in irrer, BRROR TO 


MUNICIPAL court 





oe | OF CHICAGO, 
fj 
OTTO COCORTH , ff 
Plaintife sail’ a 
ntl ] © 6: T % A o Ss & q 


BR. JUSTICES MeGOORTY VALIV'NED THE OPTHELION CF THE COURT, 


The defendant, Otto Coorth, plaintiff in error here, 
was found guilty in the Mumicipal Court of Chicago of violae 
tion of Section 2012 of the Ciieago Code of 1911. Judgment 
was entered on the finding. The complaint charged that the 
defendant on December 13, 1915, at the City of Chicaso, was 
found in a gambling house, to give a reasonable exeuse for 
being se found, in violation of Goctim 2012 of the Chicago 
Code of 2911. ‘The complaint is a printed form, and following 
the words “gambling house," a line was drawn through certain 
printed words including the following, “and was unable." It 
is apparent that these words were stricken out by inadvertence. 
He asks a reversal m the following grounds: 

1. Because the plaintiff failed to introduce tn 
evidenee the section of the crdinance of which 
violation was alleged in complaint, and failed 
to make any proof that the alleged ordinance 
was in force at the time the act complained of 
vas committed. 


2. That the finding of the amrt is manifesatiy 
against the weight of the evidence, 


This omse and the case of City of Uuicazo v. Charlies 
Lesser, #20211, were tried together in the lower court, and by 
order of this court the two writs of crror were consolidated 
for hearing. The same questions of law raised by the defendant 


in the Lesser case are presented here, and, therefore, the 
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conclusions arrived at in that ease will gevern in the instant 
case, The court is of the opinion that the finding of the 
trial court, in this cave, is not contrary to the manifest 
weight of the evidence, and that no error is apparent from the 
record presented here. The judgment of the Municipal Court 
is affirmed, 

JUDGMENT AVY IRMED. 
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J. F. O'BRIEN, doing 

s J. F. O'BRIAN 

MAHOR TO 

Plaintiff in “rror, . 
MUM ICIPAL COURT 


vs. OF CHICAGO, 


196 1.A. 39 | 


i f 
H. Le NEWHOUSE, » f 
sah eaalin Cay a 


MR. JUSTICE McGOORTY OfLIVARBD THs OP INTON OF THE COURT. 


This is an action brought by plaintiff against 
defendant to recover certain comnissions which he claims 
to have earned as a real estate broker in procuring certain 
leases for defendant and collecting certain rents, and that 
after deducting the rents collected, from the commissions 
earned, there is due him the sum of one hundred twenty 
dollars, for whieh he seeks recovery. The defendant, in 
addition to an affidavit of merits, filed a set-off. The 
court below found the issues against the plaintiff, and in 
favar of defendant on hie seteoff, and assessed the 
defendant's damages on said seteoff at the sum of eight 
dollars, 

There are three leases involved, mow respectively 
as the Pappas, Daube and Berger leases. The controverted 
questions arise in regard to the Daube and Berger leases, 

the plaintiff testified that he was authorized by 
defendant to renew the lease of Daube, who was one of 
defendant's tenants, at a rental of one hundred twenty five 
dollars per month; that plaintiff called on daube and after 
some negotiations the latter offered one hundred fifteen 
dollars per month, which offer plaintiff submitted to 


defendant, and, in pursuance to the latter's request, 
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Plaintiff, thereupon, prepsred such lease and same was 
Signed by Daube. Yor this service plaintiff claims to be 
entitled to a commission amounting to sixty nine doliars. 
The defendant testified that he negotiated the Daube lease 
himself, and, at his request, plaintiff only prepared the 
lease and was entitled to a fee of ten dollars therefor. 
In regard to this transaction there is no evidence except 
the testimony of both plaintiff and defendant. 

The principal question, therefore, is the claim 
of plaintiff that he procured Berger as a tenant. In 
this regard, plaintiff testified thet he called upon Berger 
and asked him to rent defendant's store; that he did not 
come to any agreement with Horger and finally told him to 
deal direct with defendant, giving him dofendant's address 
and telephone number. Plaintiff telephoned defendent that 
he had sent Berger to him, informing defendant of the 
conversation he had with Berger. The latter testified 
that he went to see defendant, offered him one hundred 
thirty-five dollars per month for the store, which offer 
defendent refused, end that he then considered the matter 
closed and paid no more attention to it. Borger further 
testified that he did not hear from anyone regarding the 
property for several weeks until another real estate broker, 
named Ash, called to see him regarding renting the same 
property; that he did not tell Ash that he hed talked with 
pleintiff or defendent in regard thereto, that a few days 
later he saw defendent and agreed upon the terms of the 
lease, which he afterwards sigmed. efendant testified 
that in the early part of April, 19153, plaintiff telephoned 
him that he had interested Bergar as 6 prospective tenant; 
that plaintiff and Berger hed not come to any agreement 
and that he had referred Berger to defendant; that Berger 
called uvon defendant and discussed with him the leasing 
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of the premises, but did not come to any agreement. He 
fuuther testified that he did not hear from Berger again 
untii some time in August, 1914, when he was called to 
Chicago from Menoaqua, Wisconsin, by the said Ash, who 
informed defendant that he hed a tenant for the «tore, 
Defendant testified that he came to Chicago at once and 
closed a dual whereby Merger leased the store upon entirely 
different terms than those discussed by Berger, plaintiff 
and himself, 

The court below expressly found that the plaintiff 
did not procure Serger as a tenant of defendant and did not 
incuce him to lease said store, and that he was not entitled 
to recover any commission or other compensation therefor, 

Whether a broker seeking to recover a commission 
for services rendered in effecting a sale of property was 
the procuring csuse, the effective means of bringing about 
such sale, is a question of fact to be determined under the 
evidence submitted. Reed v. Young, 146 Ill. App. 210, 223. 

The fact that a lease of the property in question 
was finally brought about by the efforts of Ash, with a 
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ae 
<i does not furnish a legal basis for a claim fer 


commission by plaintiff, especially when it appears that 
piaintiff had for about four months ceased negotiations with 
the leasee and absndened «ll efforts to induce him to take 
the leasehold. Davis ve. Gassette, 30 IThl. App. 41, 45. As 
said in Watts v. Howard & Onlkins, 51 [ll. app. 243, 245, 
"It clearly appears that the effort made by the ayppelilecs 

to effect the sele of the property of appelient entirely 
failed. Appellees did call the attention of Mr, Johnson to 
the property, but he declined to purchase, and there is 
nothing tending to show that appellees had not ceased all 


effort to sell to him long before his attention was again 
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called to the property by reading an advertisement inserted 
by appellant. * * * There is nothing to show that Mr. 
Johnson would ever have again considered the purchase of 
this property but for the advertisement published by 
appellant, two months after Johnson had declined to buy." 

It will be noted that the lease finally entered 
into by Berger was executed four months after his conversation 
with the plaintiff relative thereto, ‘There is no evidence 
that plaintiff induced Berger to change his mind. Plaintiff 
did not bring about the agreement for a lease, and, therefore, 
is not entitled to a comission. Friend v. Triggs Company, 
147 Ill. App. 427. 

In view of all the evidence in this case, this 
court is of the opinion that the plaintiff was not the 
efficient procuring cause of leasing of defendant's property 
to either Daube or Berger, and that the findings of the court 
below are not against the manifest weight of the evidence, and 
that the court properly entered judgment upon defendant's 
set-off, in the sum of eight dollars. 

It is further contended by the plaintiff that 
the finding and judgment entered by the court below are 
erroneous for the reason that both finding and judgment 
ignore the issues joined on the plaintiff's claim, The 
court heard the issues raised on the plaintiff's statement 
of claim and the defendant's set-off and after overruling 
plaintiff's motion for a finding in his favor, found the 
plaintiff was indebted to defendant, and, accordingly, gave 
judgment for the defendant. All of the issues of this case 
were brought to the attention of the court and were decided 

Get. OEY 
in the rendition of the judgment below. Section 47 of the 


Practice Act, is in part as follows: 
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“If it shall appear that the plaintiff is 
indebted to the defendant, the jury shall find a 
verdict for the defendant and certify to the court 
the amount so found; and the court shall give 
judgment in favor of such defendant, with the costs 
of his defense, If the cause is tried by the court 
the finding and judgment shall be in like manner." 


This court is of the opinion that plaintiff has 
had a fair trial and that no prejudicial error has been 
committed, and the judgment therefore is affirmed, 

JUDGMENT APP IAMED. 
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FRANK RUMSZAS, 


Appellee, APPEAL FROM 


SUPERIOR CoU'T, 
COOK COUNTY. 


1OG61.A. 21 | 


VSe 


THE CHICAGO, ROYK ISLAND 


Cc RA WAY CO, 
aND PACIFI a inet. 


MR. JUSTICH MeGOORTY DELIVERED THE OPINION OF THE COURT. 
tit Was brought 
An action for tresPAat cace, Rock Island & Pacific 

py Frank Rumszy", He recovered a verdict for one thousand 
-vaiars on which judgment was rendered. The defendant 
appeals, 

kre alleged assault occurred on April 21, 1911, 
Defendant introduced in evidence a paper purperting to be 
a& general release under Seal, executed by plaintiff for 
thirty six dollars, on Nay 2, 1911, and also introduced f 
draft, of the same date, payable to order of Plaintiff for 
thirty six dollars, which draft on its face recites, "Yor 
personal injuries received at Chicago, Illinois, on April 
21, 1911." The alleged release recites that plaintiff ree 
leases defendant from all liability, for all claims for 
injuries, etc., Plaintiff acknowledging therein full satise 
faction. efendant contends that such release was a 
complete bar to this suit, and the trial court, therefore, 
erred in refusing to instruct the jury on motion of 
defendant to direct a verdict finding the defendant not 
guilty. 

hime plaintiff contends that he was induced, by 
agents of the defendant, by trick or fraud, to sign said 


release under the belief that it was a receipt for money 
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in payment of wages due him at the time of the happening 
of the injuries complained of.’ The plaintiff at the time 
of the said assault was in the employ of the defendant 
as a car cleaner;treceiving for such services about fifty 
five dollars per month and there was then due him wages for 
twenty-one days, which had not been paid, 

The burden was on the plaintiff to prove fraud in 
procuring the execution of the release in question. A 
releaee can not be avoided at law except for fraud in its 
execution, Papke v. G. H. Hammond Co., 192 T1l. 631; 
Hartley v. ©. & Ae Re Re So., 214 Ill. 78; Hemmick v. B. & 
OQ. S. We. Re R. Gow, 263 Ili. 241; C. BA. Re Re Co. v. 
Jennings, 114 Ill. App. 622. (/the plaintiff testified that 
he could not read English; that the paper constituting the 
purported release was presented to him by two sgents of the 
company at the hospital, but was not read to him before he 
signed it; that “Mr. Shaw (one of the defendant's agents) 
took a pencil and say 'Sign your name on the paper,’ and I 
Signed that, and he has a check for me and he geve me thot 
check, and the two men put the paper in their pocket. He 
said that is a good thing, you get wages in pay for it, 
don't lose that. * * * The paper (the check) they gave me 
I kept it one day, and then * * * I gave it to my wife. 
* * # Ido not know what a release is. * * * At the time I 
gigned the release I thought it was for wages I had coming. 
* #*# * at the time I was injured I had twenty one days coming, 
and I thought that the check that Emmick gave me was for 
that money. After while I got the money I had coming for 
the twenty one days * * * ." The plaintiff, in part, 
testified through an interpreter. ©, 

Frank B. Bmmick, agent of defendant, testified 


that he and Shaw called on plaintiff on May 2, 1911, for 
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the purpose of effecting with plaintiff a settlement of his 
Claim against defendant. Hmmick testified that he was in- 
formed by plaintiff that two dollars per day would be a 
fair average of what plaintiff made; that plaintiff had 
already lost eleven days and expected to return to work in 
a week, Emmick further testified that he then explained to 
plaintiff that eighteen days at two dollars per day would be 
thirty six dollars and that he, Hmmick, then prepared the 
said release, read it to plaintiff, telling him that the 
release meant that plaintiff was to receive thirty six 
dollars for his injuries and asked him if he wanted to 
settle for such amount. <mmick further testified that 
nothing was said to plaintiff to the effect that the release 
was a receipt for money which was owing to plaintiff from 
the railway company or that they were paying him for work 
done (immediately prior to April 21, 1911) by plaintiff. 
Although plaintiff testified that he understood that the 
peper which he signed was a receipt for wages due him at 
the time he received the injuries complained of, he did not 
testify that either of defendant's agents told him that the 
release he signed was for such wages, or that the draft which 
he received was in payment thereof .Lwithin a few days 
following the execution by plaintiff of said release and 
before he cashed said draft, he admitted that he was infor- 
med by Dr. Semiltze, of the hospital, that he had signed a 
release "for his injuries,” He subsequently was vaid by 
defendant the amount due him as wages for said twenty one 
days. The check or draft given him May 2, 1911, when he 
signed such release, charged plaintiff with notice that it 
was given to and accepted by him in settlement of his 
claim, The draft is on a printed form with the following 


words legibly written on its face, *Yor persoral injuries 
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received at Chicago, April 21, 1911", and was not cashed 
until May 10, 1911. The proceeds of such draft were 

retained by him, and no offer was ever made by plaintiff 
to return, to the defendant, the money thus received 

It is the well settled law of this state that the 
fraud thet would obviate the necessity of the return of 
money, or offer to do so, paid in settlement and for a 
release, is the fraud of a party procuring the release and 
must be an actual, intended fraud. Pawnee Coal Company v. 
Royce, 184 ill, 402, 411. It is manifest from all the 
evidence that the plaintiff by acceptance and cashing of 
said draft, ratified the settlement. 

The manifest and clesr preponderance of the 
evidence shows thet there was no freud in procuring the 
execution of the release end that it is « valid defense to 
this action. Miller v. St. L. 5S. & Peoria R. Co., 176 Ill. 
App. 459, 444, 

It is unnecessary to review the other assignments 
of error, The judgment is reversed with a finding of fact. 

REVERSED. 


PINDING OF FACT; There was no fraud in procuring 
the execution of the relesse offered in evidence; that 
Frank Rumszas, appellee, vwlse ratified the release by 
eashing the draft, with notice that it was given for a 


release, and retalning the proceeds, 
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PAGE V. LYON, Trustee, etc., 
Appellant, 
‘ APPEAL FROM 


vs. 


COOK COUNTY. 


1961.A.45 






PONY MOORK et 


} SUPERIOR COURT, 
) 
FRANK MARSHALL, 


a 
WR. JUSTICE MeGOORTY DRLIVERED THE OPINION OF THE COURT, 
This case comes before this ewrt for review upon 

an appeal from a decree entexeé by the Superior Court of 
Cook County. The principal facts in this case up to June 
18, 1913 are to be found in Lyon v. Moore, 259 Ill. 23, and 
so far as material to a decision in this case are as 
follows: ¥Pony Moore was adjudged a bankrupt on August 12, 
1907, on his petition, and Page V. Lyon, appellant, was 
appointed trustee. Moore was the lessee of certain premises 
from Mrs, Seiten, end he subelet them for the mtire 
remainder of the term from November 1, 1905, to Joseph 
Marshall, who afterward assigned the sub-lease to Frank 
J. Marshall. Moore retained no reversion in himself, 
but while he was liable to Mrs. Fowler for only one hundred 
dollars a month the rent reserved to him in the sub-lease 
was one hundred fifty dollars a month, so that the lease 
was worth to him fifty dollars a month for the remainder of 
the term. After a judgment for eighteen thousand dollars 
had been rendered agsinst Moore, he and a certain Blunk 
devised a fraudulent scheme to defraud the creditor by 
putting that fifty dollars a month beyond his reach, and to 
carry the scheme into effect Moore surrendered the original 


lease. Warshall, as assignee of Moore's lease, was liable 


: 
ty 
Diy 


A PS e iae 
2 iad 





t me ven 4A0y 
yee “yr 
eiiay m4 eae, Oto Oe 
"y 
MOM TARYTA 


abA1 oer 


tte: ‘$t eae t ’ 













coeaeuniie nena sone, pase, eet 
M t1s9o roisaqNe oMt Yt doredmm sotoeh » mort Le 
ean’ of Gi cede Bhd Ak don? Leqtontrg oa? vant ae 
bee GE Abt SO5. SARs MUM eee’, Of, ¢F 990 § 
a ih mokakood. 9, 98 Saksotan 9h 3 
Wt Pauah 0 tevelnas 9 bexbutha eae: aoed | 
sow .dmetloqea ,novd .V ogel bas no ke 8S0g mb AB 
asaimexs aieti99 te soaset od naw sz90M .oetaund hutnkog 
oo) @UEF ae pd co add taste om baw .xoLwoX one MORE 
digqeaot of ,60@i. A tadeove hk 0% acros std 20 0h ~ 
Ansrk of eunciadus ect beaylede hiswist ia ome , 
{Moumtd ak noLoxevex on boutater o100% -LLaslena 
betbayd eno yine tot «aviwot .ait of oidali saw od oLtee 21 
easol~due ont at mid ot hevwones tips ox! ddgom o steLtol 

.  evaek edt dads ob , dd nom @ etdifod yt? Sorina — " 
Yo tobakanbs oct tot atom s oteifos vith passin bi. 
Stalioh brusveds nvosiijte <o% duomgbyl a with. tet 
Luli nistteo ¢ bas od ,wtiok tentege bedebsed Ine 

wi sotibew ot biletish oF omodon PHB vounxt f 

Od bas ,Hosex nad baoyed dtnom  etaLtob war ants re “ ae 
Lanigixo 93 hetedaeyiNG o1M0M soothe tad | somestoe ead wiree igi 
ehdokt om asonod at excox to mara enaaty sia a 


1 oe. 


wt 
‘* 


a v4 


Hei 


ga , “2 


to Mrs. Fowler for one hundred dollars a month as rent, and 
Moore had a contract right to the additional fifty dollars 
a month rent which Marshall was to pay. ‘The Supreme Court 
held that the record showed a liability to said appellant 
from the lessee under the sub-elease in question, from the 
time the bill was filed ond process served on such lessee, 
but that the record did not contain facts from which such 
liability could be determined and reversed the judgment of 
the Appellate Court and the decree of the Superior Court, 
and remanded the cause to the Superior Court, with directions 
to enter a decree requiring every person liable, as lessee, 
for the rent of the premises during the existence of the 
lease after service of process on Joseph Marshall and Frank 
Marshall to account for and pay to appellant, as trustee in 
bankruptcy for Pony Noore, fifty dollars per month reserved 
to Moore by the agreement. — 

In pursuance to said remanding order and opinion 
of the Supreme Court, the case was redocketed in the Superior 
Court. Amended and supplemental answer was filed hy Joseph 
and Frank Marshall, appellees, issues joined, evidence heard 


and decree entered by that court finding that Joseph Marshall 


| was not indebted to the complainant, and that the defendant 


Frank Marshall was liable and should pay to the complainant 


the sum of sixty five dollars, dismissing the bill es to the 


\ defendant, Joseph Marshall, for want of equity. The decree 


further found that appellant, in open court, renounced all 
Claims and demands against any of the defendants to the bill 
of complaint herein, other than Joseph Marshall and Frank 
deans 

Appellant contends that the court committed 
prejudicial error in admitting improper evidence on the part 
oF defendants and rejecting proper evidence offered by 


appellant, and in rendering a decree against Frank Marshall 
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only, and in not rendering a decree in favor of appellant 
| for fifty dollars per month, from February 26, 1998, to the 
expiration of the term of the lease (April 30, 1915), against 
| both Frank and Joseph Marahall. 
The leasehold in question was alse inyolyed in the 
cane of Taylor v. Marshall, 255 Ili. 545, ond in Lyon v. 
in regard to the first sesignment of orror 
appellant's counsel contends that any evidence that existed 
at the time of the former hearing, or that the parties could 
have produced at that time, should not have bean admitted 
by the Superior Court in the subsequent hearing, Appellant 
contends that the Superier Court, under the opinion of the 
Supreme Court, should not have heard testimony send that ite 
only power was to ontor a decree against these defendenta, 
In the case of Aurore & Geneva Railway Comeny v. Harve 
178 fll. 477, 484, the court, speaking of a simiinr question, 
eaid; 
°* *# ® Tt is well understood that when a cCense 
is reverted and remanded with direction to preceed in 
conformity to the opinion then filed, and it appears 
from the opinion that the grounds of revergeld are of a 
character te be obviated by subsequent amendment of the 
pleadings or the intreduction of additional evidence, it 
is the duty of the trial court to permit the cause to be 
Hedecketed and then to permit amendments to be mde and 


evidence to be introtuced on the hearing, just as though 
it was then awe ae yl for _ first tine, ‘i 


ce eo ALP LRA. 1505 Fant 
Been Eee rs } thas 4.) * Te it is only when the 
merite of the controversy and the ultimate rights of 
the parties are decided in a court of review that a 
reversal and remandment will deprive the court below 
of the right to allow amendments to the plendings and 
hear other evidence, and the authorities oited by counsel 
for appellees go no farther than this,” 








It ie manifest that the Supreme Court having f ound 
that the receré then before it did not contain faots from 
which the court could determine liability, such liability 
would be determined by the Superior Court upon such further 


evidence ae the pertios might present to that court, Counsel 
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for appellee in the hesring before the Superior Court 
arnounced that the certificate of evidence, then on file, 
conteined all of the evidence of appellee and then rested 
his case, | 

Joseph Warsheall testified that he assigned the 
lease in question to Frank Marshall on November 9, 1906, 
and that he hee not occupied or been interested in said 
premises since that time, The following document wae 
introduced in evidence; 

‘November 9, 1906, Mr. J. He Marshall: The 

assignment of the lease to Frank J. Marshall is 
agreeable to me, I will no longer look to you for 
rent. You ere discharged and released from further 
obligations to pay me rent on your lease for 171 «- 3 =5 
2ist St., Chicago. Pony Moore," 

Frank J, Marshall testified that he thereupon 
entered into possession of the premises in question, peid rent 
therefor from November 1, 1906, to Maren 1, 1900, and ceased 
to occupy said premises March ic, 1908. There was also 
offered in evidence a transeript of the judgment of the 
Municipal Court entered April 15, 1910, in the case of 
Elnoria H, Fowler v. Pony Moore, et al., that defendants, 
Pony Moore and Frank Marshall, are guilty of unlawfully withe 
holding from plaintiff possession of the premises 171-565 2lst 
Street and for possession thereof. 

Walter H. Me Donald, agent for Mrs, ‘owler, owmmer of 
the premises int question, testified that from November 1, 1906, 
to the time of the entering of the said judgment in the 
Municipal Court rent was received from Moore and Marshall; 
that when Moore and Marehali defaulted in payment of their 
rent "we put them out anc we then made a new deal direct from 
the jandiord to Leight; Marshall had paid one hundred fifty 
dollers per month. We sent one hundred dollars per month to 
Mrs. Fowler and fifty dollars per month for (to) Moore." 
Moore was the original lessee who sub-let the premises in 


question to Joseph Marshall for the full term of the leace, 
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All of the foregoing evidence was objected to by counsel 
fer appellant because it was urged such evidence related te 
matters res adjudicata, and to facts and matters existing 
at the time of the former hearing, and that it net- having 
been introduced deofendents were thereafter barred from 
introducing same, 

This court is of the opinion that such evidence 
waa properly admitted, Hunter v. Hateh, 45 111. 178; 
Chickering v, Hedtes st al., 29 Ill, 294, 502; Rush v. Nush, 
65 Tl. App. 548; Haters v. Waters, 225 111, 559, S62; 
Eventice v. Crane, 240 Ill, 250, 252. It certainly was 
competent to show hat the lease as to Joseph and Prank 
Harshall was terminated in 1910 and that the owner was tives 
Possession thereof and thereafter rented the premises to a 
new tenant, Leight, whe took possession under such tenancy. 
The decree entered by the Superior Court, under the evidence, 
properly found that Frank Marshall was liable for rent for one 
mouth, March, 1908, at which time he ansigned his lease to 
Myrtle Nyan,. 

The sppeliant offered in evidence the bill of 
Complaint in Tayler v, Marshall, supra, and the cross bill of 
“Inoria H. Powler and the decree therein. Objection was made, 
that such pleadings were not admissible against appellant as. 
he was not a party in that proceeding, The objection was 
overruled and the pleadings admitted in evidence. The deeree 
was properly received as one element in the chain of evidence 
in the matter of account, tending to prove the ultimate fact 
of the termination of the lease in question and the sube 
letting thereafter by the owner to others, 

Appellant, in his second assignment of error, 
complains of the ruling of the court in refusing to permit 
Juliue F, Tayler to testify that he had tendered or offered 
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to pay rent to the owner (Mrs, Fowler) at a time subsequent 
to the termination of liability, of both Joseph and Prank 
Marehali, under the lease. Such evidence was wholly 
immaterial and was properly excluded, (it is not contended 
by appellant that the decree is against the manifest weight 
of the evidence, As appeliant's counsel, in the lost hear ing 
before the Superior Court, renounced all claims end demands 
against any of the defendants other then Joseph and Frank 
Marshall, the court was warranted under the evidence in 
rendering a decree against Frank Marehall only. ‘The decree 
of the Superior Court will be affirmed, 

DECRHH AFFIRMED. 
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AT A TERM OF THE APPELLATE™COURT, © 


Begun and held at Ottawa, on Tuesday, the sixth day RPP ie telly 


in the year of Nar Lord one thousand nine hundred ia es 


\ 
within and for tha, Second District of the State of Illinois: 


Present--The Hon. ahi al CARNES, Presiding Justice. 
Hon. ponRANeR, DIBELL, Justice. 
Hon. JOHN M. NKBRAUS, Justice. 


CHRISTOPHER C. Durry, Clerk. A ‘9 G 1 A. ‘3 


Ja—G=-MESCHEE , shehift. 
Ee: “AA . Saws 7 
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BE IT REMEMBERED, that afterwards, to-wit: on the @th day 


March fA. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5991, 
Mary Frances Lyons, , 
Plaintiff in grror. 
vs is Error to Livingston, 


Joseph P, Lyons, Defendant An error, 


wy 


Carnes, P. J. V/ 

This is a writ of error prosecuted by the complainant in 
a divorce suit, Mary Frances Lyons the plaintiff in error, to 
reverse a decree entered in that suit, in effect dismissing 
her bill. She brings here a record of 116 pages which is cere 
tified by the Clerk of the trial court to be a true copy of the 
record in the case "except certain court orders not filed in 
said cause," and files an abstract of six pages which she 
Says presents the matters relied on for reversal3; that she 
has shown in the abstract the bill, amended bill, the answers 
theret@ and the decree; and that the only question before this 
court is "Are the findings in the decree sufficient to sustain 
it in the absence of a certificate of evidence." She contends 
that in a divorce proceeding, in the ahsence of a certificate 
of evidence, a decree for the defendant must find facts as to 
the residence of the complainant sufficient to show jurisdiction 
of the case, and that this is especially so in this case because 
the decree for the defendant, instead of dismissing the bill 
with no findings, did recite some finding of facts, 

Se It appears that the plaintiff in erroffiled a bill for 
separate maintenance November 19, 1913, in which she alleged 
among other things; 

"That she is and hae been for many years last past been a 
resident of the said Oeunty of Livingston, State of Tllinois; 
and clarged as gpoundse for relief extreme and repeated cruelty, 


setting out in detail in support of the charge acts of the hus~ 
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band whieh if proven would entitle her to a decree of divorce 
if the prayer of the bill asked that relief, Defendant in error 
filed an anewer January 16, 1913, in whieh he "admits that the 
said complainant, Mary Frances Lyéns has been a resident of the 
said County of Livingston, in the State of Illinois for any 
years last past* and denies all charges of cruelty.YIt is to 
be observed here that the bill alleges and the anewer admits 
the residente of the complainant in the county where the bill 
Was filed at the time of the filing of the bill and in the 
State for more than one year prior thereto, The answer is 
not open to the criticism that has been held good in an anewer, 
filed some days after the bill was filed, admitting that the 
complainant had been a resident of the State more than one 
year last past, which might be true, and still she might not 
have been a resident more .than one year before the bill was 
filed; the term "many yeare lest past” leaves no ground for 
contention that the necessary residence of complainant is 
not admitted by the answer, After the answer was filed there wae 
much controversy over questions of temporary alimony and custody 
of the children and on Mareh il, 1913, am order was entered by 
agreement of the paveies in reference thereto, +Afterwards 
January 21, 1914, plaintiff in error filed an amended bill 
praying for a divorce instead of separate maintenance, otherwise 
not differing materially from her former bill, Defendant in error 
answered, February 29, 1914, with the same admissions and den- 
ials as in his former anewers| Then, without any record of a trial 
except what is found in the decree, there followe a deoras entered 
March 4, 1914, which recites the anpearance of the parties in 
person and by counsel and a hearing on the amended bill and 
anewer and replication therete, and evidence, oral and documen-~- 


tary, adduced by the respective parties; and finds that the court 
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has juréediction of the subject matter and the parties and 
"that the equities of the case are with the defendant", and 
after finding the facts ae to the marriage, date thereof, etc., 
further finds: 

"That the said defendant, Joseph P, Lyons, has not, during 
their said nervied life been guilty of extreme and repeated 
cruelty toward the said complainant, Mary Frances Lyons, es 
alleged in said amended bill of complaint, and that the leaving 
of said home by said complainant, Mary Frances Lyons, and 
living separate and apart therefrom was not through the fault 
of said defendant," 

Closing with an order as follows: 

"It is therefore considered, ordered, adjudged and decreed by 
the court that the complainant&s prayer for divorce, in seid 
amended bill of complaint contained, be and the same is hereby 
denied, It is further ordered bv the court that the complainant 
and defendant pey the coste of this proceeding,” 

It is settled law in thia state that a decree of divorce 
not supported by a certificate of evidence of findings of facts 
ae to the residence of the complainant requirsd by the statute 
to give the court jurisdiction of the case will be reversed on 
appeal or writ of error, Becklenberg v Becklenberg, 332 111.120 
though such a decree is good on collateral attacks, Jeffries v 
Alexander, 266 Ill, 49. The question of residence foes to the 
jurisdiction and »ay be firet raised on appeal, Fisher v City 
of Chicago, 313 Ill. 368; Garrett v Garrett 352 Till, 318. A 
general finding that the Court has jurisdiction of the parties 
and the subject matter is not sufficient answer to the objection 
that residence is not found, Recklenberg v Becklenberg, supra. 


But it may be inferred from the opinion in that case that a 


‘proper allération of residence in the bill admitted in the 


anewer, would be sufficient to estop either party from rassing 


a that question on appeal... 
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There is no doubt that a decree granting relief must be sup- 
ported, in so far as the allegations in the bill are not admitted 
in the answer by findings. of fact or by a certificate of evidence; 
but this rule ofily pcultde te cases where affirmative relief 
is sought and obtained, First National Bank v Baker, 161 I11 
281; Kelly v Funkhouser, 171 Ill. 205, A decree dismiesing 
& bill needs no supporting evidence since such a decree may 
be rendered for want of evidence, Thorne v Jung, 253 Tll, 584, 

We take it the decree is equivalent to one dismissing 

the bill on a hearing for want of equity. If that is the 

effect of the decree mere informality does not vitiate it, 16 
Cyc, 476, While no finding of facts was necessary we see no 
reason for hélding that an unnecessary finding of a part ofthe 
facta, or reasons, for dismissing the bill, should make it 
imperative that other facts should be found or reasons given, 
We suppose even if the court had not jurisdiction; if it had 
ascertained on the trial that the residence alleged in the bill 
and admitted in the answer was not true, but that the compiainant 
in fact did not reside in the county when she filed her bill, 
or had not resided in the State for ons year next prior thereto, 
it would have been the duty of the Court to dismiss the bill 
and to provide in some way for the payment of the costs to be 
charged againet the parties to the proceeding, Plaintiff in 
error was liable in the first instance for costes made by her, 
It does not appear how much or what costs were incurred but 
it is evident from the size of the record that each party had 
voluntarily become liable for quite a bill of costes, The Court 
in Chancery cases and especially in divorce cases has a large 
Giseretion in apportioning costs between the parties, There 
is no ayxiyakent complaint as to the Gvurte manner of taxing 
costs on both nmaxkks of the parties The only question raised 
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- isx whether the Court could enter a the decree without a 


finding of residence of the complainant in error, such a 
residence and for such a time as the Statute requires to give 
the court jurisdiction of the case, We are of the opinion that 
on the record in this case such a finding was not necessary, 
and that plaintiff in error is estonped by her averment of 
residence in her bill to say here that she is injured by the 


failure of the Court to find the fact so by her alleged. 


oe 


The decree ia affirmed, 
Affirmed, 
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STATE OF ILLINOIS, ne 
SECOND DISTRICT. oer 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TesTiMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine bundred and__- SS 








Clerk of the Appellate Court. 
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in the year of ‘% Bore one thousand nine hundred bi fourteen, 
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Present--The Hon. DUANE \. CARNES, Presiding Justice. 
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Hon. DORRANCE, DIBELL, Justice. / 
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CHRISTOPHER C. DUFFY, Clerk. A. Oo] 


J. G. MISCHKE, Sheriff. y 
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BE IT REMEMBERED , that afterwards, to-wit: jon the 6th day 


of nt heen the opinion of the courd was filed in 
the Clerk’s ol of said Court, in the words ak figures 
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BE IT REMEMBERED , that afterwards, to-wit: jon the -@th day 
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Gen, No, 6054 \ 
Grace L, Ferry, Xe &c, appel ant 
v Appeal from Lake, 


City of Waukegan, appellee, 


Niehaus, J, eg 


Thie is an act’on on the case commenced in the citcuit 
court of Lake County by the appellant, Grace L, Ferry, as 
Administratrix of the estate of Edward L, Ferry, deceased her 
husband, against the appellee, city of Waukegan, to recover 
damages suffered by the death of appellantés intestate, whose 
death was the result of an automobile accident auxkng occurring 
on one of the streets in the city of Waukegan, 

The declaration which contained two counts, alleges thé@t 
the amaxmmk accident was caused by the presence in the street 
of a pile of sand, gravel, plaster and other debris, which was 
dangerous to passing travelers in wagons and automobiles, 

The negligence charged in the firat count, is that the city of 
Waukegan had knowledge of the esistance of this dangerous MW aot 
pile in the street, for a long time prior to the accident, 
and negligently allowed it to remain there; and in the second 
count, that the city by the use of reasonable diligence, ough? 
to have known of the existence of this pile; and caused its 
removal from the street, Both counts allege that the appellant's 
intestate, was at all times in the exercise of reasonable care 
for his own safety. 

The appellee pleaded the general issue, and a jury m 
trial was had/ At the close of the evidence, on motion of the 
appellee, the Court excluded all the evidence from the jury, 
and instructed them to find the appellee not guilty. The 
jury returned a verdict in accordance with the instruction, 
Thereupon the appellant made a motion for a new trial, which 
was denied, and the spurt rendered judgment for the appellee 


on the verdict, The case is brought to this court on appeal 
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from the judgment rendered; and the sole question presented for 
review, is the action of the court in striking out the evidence 
and directing a verdict for the appellee, at the close of all 
the evidence in the case, 
Ome testimony given by a nnmber of witnesses for the 
plaintiff, reasoably and fairly tends to prove, that the pile 
of cement, hardened sané or debris, had remained in the street 
in the usual line of travel, about six weeks; and that no ef- 
fort had been made by the city authorities to rmmove it, nor to 
provide a warning by which to direct the attention of travel- 
ere passing in vehicles along the street, in the dusk or dark- 
ness of the evening, of its presence there; that on the after- 
noon of the day upon which this accident occurred, the appellant's 
intestate Was riding as a guest in the automobile of his brother 
who managed and drove it. That the accident occurred in the 
amexk carly dusk of the evening, Toat the driver of the automobile 
ran in. the usual course of travel on the street; and was in the 
act of passing around a wagon, which had a hay veuthin 1%, 
when the automobile collided with the pile mentioned; the pre- 
sence of which was unknown to the driver, The concussion caused 
by the collision, threw the occupants out of the automobile 
and onto the cnvendiilly injuring the appellant's intestate so 
severely , that he died in consequence of his injuries, within 
a few hours, -¥ 
If there is evidence upon which the jury, could "in the 
eye of the law", reasonably find for the plaintiff, the issue 
must be determined by a jury. Frazer v Howe 106 Til, 563; 
Linnertz v DorWay, 175 Ill, 508; Martinvy ©, &N, W, Ry. Go, 
194 Ill 138, 
Ds The evidence also shows, that the automobile wae run 
without lights; and there appears to be a conflict in the evi- 


dence, as to whether the automohile, at the time of ths accident, 
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Was running at a higher rate of speed than was lawful. Appellee 
insists, that the driver of the automobile, because of his 
failure to turn on the headlights of his machine, was guilty 
of negligence per se; and was also guilty of negligence, 
because of the alleged unlawful speed of the automobile; and 
While the alleged contributory negligence of thedriver cannot 
ordinarily be imputed to a guest riding with the driver in an 
automobile, yet, in this instance, that the decedent himself 
"omitted that due care which under the circumstances he was 
bound to take"; and that he could and should have done 
something to prevent the alleged negligence on the part of 

the driver, 

Assuming the appellee is right, in the position taken, yet, 
the question as to whether or not the decedent did omit the due 
Gare which under the chreumstances he was bound to exercise, 
was one of fact arising from the evidence, and therefore for 
the jury to pass upon; as would also be, the question 
whether or not the machine was running at a higher rate of 
speed than is legally permissible; and then, there would still 
remain the other important question of fact, which was clearly 
one for the jury to determine, namely, whether or not the 
absence of the lights, and the alleged unlawful speed, were, 
together or separately, contributory, and concurrent causes of 
the accident, 


Where contributory negligence is relied on to defeat an 


action, the question isusually one for the jury. Roloff v 


Luer Bro s, Packing & Ice Co, 180 Ill. App. 127; Mueller 
v Phelps 253 Tll. 630, Illinois Central R, Co. v Anderson, 184 
Tll, 394,, 

We are of the opinion, that all the evidence on the 
controverted questions of fact, and concerning the alleged 


contributory negligence of plaintiff's intestate, as wellas 
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the proof of the circumstances under which this pile happened 
to be in the street, and allowed to remain there; and the evi-e 
dence upon the question of whether or not this pilein the 
street was the proximate cause of the injuries, which resulted 
in the death of appellants intestate, should all have been 
submitted to the jury; and that the court erred in striking 
it out, and in directing a verdict, finding the appellee not 
guilty. 

For the reasons stated, the judgment is reversed, and 
the cause vomanted for another trial, 


Reversed and remanded, 
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STATE OF ILLINOIS, 


is 
SECOND DISTRICT. yo 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this = 





day of in the year of our Lord one 


thousand nine hundred and___ VNU sc ae 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 


x 


within and for the Second District of the State of | Se 
Present--The Hon. DORRANCE DIBELL, Presiding Justice? 


é 


Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 
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the Clerk’s office of said Court, 


BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
af OQetober, A. D. the opinion of the Court was filed in 
following, 


in the words and figures 
to-wit: 
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Gen, No, 5946 
LaSalle County Electric Railroad Company, 
appellant, 
vs Appeal from LaSalle, 
Alexander P, Wylie, et al appellees, 
Dibell, P, J, 
ae filed a petition in the circuit court of 
LaSalle County to condemn a right of way across a farm of 160 
acres owned by Alexander P, Wylie, and made defendants thereto 
said Wylie and his.wife and his tenant. There was a trial and 
a verdict, fixing the c moensation to be awarded, and a judge 
ment in favor of pace the judgment limited the 
time within which the compensation fixed by the judgment 
should be paid, as authorized by Section 16 of the Banent 
Domain Act, as amended in 1897, The petitioner has never paid 
the compensation awarded, The-same-section of the stat 
provides that in case of failure to pay Sa 
within the time fixed, the court, on the application of a dé= 
fendant, may make such order-foF payment by the petitioner of 
costs, expenses _and“Feasonable attorney's fees, paid or incurred 
by euch @efencant in defense of the petition, as shall be right 
afid_judt;end-eiso-for-tne paynent of the taxable Coste. 
Wylie filed such a petition after the expiration of th-time 
fixed, and there was a hearing thereunder, and the court 
allowed him $250 for his reasonable attorney's fees, and ord- 
ered that he should recover his costs, an‘ om execution 
should issue unless paid within a certain tine, the railroad 
company perfected an appeal and obtained a bill of exceptions, 
It also moved to re=tax the costs of the witnesses for defend~ 
ants, That motion wae heard upon proofs presented, Wylie's 
tenant, a party defendant, had claimed fees as a witness. 


The court struck out the allowance of fees to him, and denied 
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the motion in allother respects, The railroad company perfect-= 
ed an appeal from said order and obtained a bill of exceptgions, 
These two appeals have been combined in a single record, The 
record covers anothermatter decided against the railroad com= 
pany, but it is not included in the assignment of errors, 
Appellant contends that no attorneys feem should have been 
allowed; that the allowance made is not supported by the 
evidence and is exorbitant; and that fees for only two witnesses 
for the defence should have been taxed as costs against appellant, 
The allowance of attorney's fees by o court rests upon 
a different basis from any other allowance by a court, While 
evidence igs necessary to show the ordinary and usual charges 
for like services in that court in cases where such fees are 
the subject of contract, still this is also treated as a sube 
ject on which the court is well qualified to form an opinion 
and upon which it will exercise an independent judgment, 
Metheny v Bohn 164 Ill, 495; McMannomy v ©, D, & V. R, R, Co. 
167 Ill, 497; Lee v Lomax, 219 Ill, 318,}~In-teiw-eree Wylie's 
attorney charged him $350 for the services which he rendered, 
and the testimony of Wylie showed that he expected to pay 
that amount. There was testimony that this was the usual 
and customary fee, and testimony yo the contrary. The court 
allowed $250. So far as the record discloses, the services 
performed may be briefly stated thus: The oetition to condemn 
was filed on August 26, 1918, and the attorney was thereafter 


employed by Wylie. An answer was filed September 9, 1912, 


ian 


which Was unnecessery~and ifiproper, But-++-amount pay to no more 


than a pleading raising the question whether the petitioner 
had lawful authority to condemn, and among other things, whether 
it had shown what kind of a xaxkxead railway it proposed to 
construct and by what power it proposed to operate, and it 


Called attention to the fact that there were no maps, plate 
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profiles, or plans with the petition, From the whole record it 


appeara that petitioner proposed to take 33 feet next west of 
the east 33 feet of Wylie's farm, © Tt appeare-tn-the-recerd- 
that there was a highway on the ast side of his farm and it is 
evident that the tntention was to take the 33 feet next west 

of the highway across the xk whole front of his farm, Wylie's 
attorney made and argued a motion to dismiss the proceedingz. 

He moved to strike the answer from the files and this was 
argued and denied, except as to the fifth paragraph thereof, 
Which raised the question of the absence of the plans,etc. 

and of the failure to show in the petition whether the road 
was to be operated by steam, electricity or otherwise. Wylie's 
attorney skjesisd obtained an order requiring the petitioner 

to file its map or »rofile or plans, showing the elevation 

of the road as it passed over his land, He drew and filed & 
cross petition, claiming damages to the rest of the farm, 

A jury trial followed, which took five days, The jury defeated 
Wylie on his cross petition and awarded a less sum as damages 
than had been offered to Wylie before the suit was begun, 
Wylie's attorney entered a motion for a new trial, which was 
argued and denied, and the petitioner had judgment in its favor 
upon payment of the compensation aWarded, and Wylie took orders 
for an appeal, But seems not to have perfected the appeal, 

The amount awarded Wylie was $462.50 and the amount awarded 

the tenant was 410, The cress examination of Wylie wy the 
Petitioner tended to show that he had offered to pay the 


“railroad company $1,000 to go on the oppisite side of the road, 


While the petitioner had the work "Blectric™ in ite corporate 
name, yet it was organized under the general railroad act, and 
had lawful authority to operate its railroad by steam, and 

did not by its petition profess to confine itself to an electric 
road,@ It is obvious thatthe proposition tio. condemn.a strip 
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of-land--the-whoteof-one~side-of~—afarm..of.160 scres between 
the farmand.the-highway’which might be occupied by a steam 
railroad.presented a serious matter for Wylie, Y-eannet—be 
treated asa nere uit involving only-1472, Wylie's attorney 
had not only to pisdawas ths actciees above stated, but he had 

to prepare for the trial and to ascertain not only the law 
governing such a case but had to see and interview the witnesses 
by whom could be shown the value of the land taken, and also 
the effect of the taking upon the value of the rest of the 
farm, and the proof showed that he made a visit to the premises 
in preparation for the trialjfytne fact that the recovery was 
less than double the sum awarded the attorney is not conclusive, 
for as said in the McMannomy case, supra: "There are many 
cases where the whole recovery would not be a fair compensation 
for the attorney," The detecuinatien of the reasonable value 
of legal services so rendered includes a consideration, not 
only of the result, but also of the nature of the controversy, 
the skill and labor required, the responsibility imposed, and 
the standing and ability of the attorney, UWhicago & Southern 
Traction Co. v Flaherty 222 Ill. 67. If, as laid down in 

the cases above cited, a court of appeal will exercise an 
independent judgment as to the reasonable fee in such a cass, 

the same right of independent judgment must obviously belong 
to the trial court. The judge who made this allowance heard 

the case from its beginning to its close and was able to 
form an independent judgment of the services which Wylie's 
attorney rendered, and the reasonable value thereof, We are 

of opinion that $250 cannot be said to be an excessive allowance 
for such legal services involving such responsibilities, 
where they were performed by an attorney who was competent to 
protect the xmkux&atm interests of his client, 

Before the trial the attorney for petitioner notified 
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the gefanme defense that he should apply to the court for an 
order limiting the number of witnesses whose fees should be 
taxed apainet petitioner to two, Petitioner at the trial 
Called three witnesses and Wylie called sixteen or seventeen, 
The burden of showing that so many witnesses were unnecessary 
and unreasonable was upon petitioner, It was not shown that 
these witnesses alltestified upon the same subject, nor upon 
what different subjects they testified, So far as appears, 

no motion was made to limit the number of witnesses that 

might testify upon a given subject, The powerof the court 

to make such a limitation is discussed fully in Geohegan v 
Union Elevated R, R, Co. 266 Ill, 483. If the court had been 
asked to limit the number of witnesses upon a given subject 
we must presume that the court would have made a proper order 
on that motion, Some of these witnesses may have testified 
to the value of the strip taken; others to the general effect 
of that takkng upon the rest of the farm; and others to the 
effect of such taking upon the fair market value of the rest 

of the farm, As the record does not disclose the subjects 
upon which any witness testified on either side of the case, 
we must presume in support of the action of the trial court, 
that the use of that number of witnesses by the respondents 

wae not unreasonable, Wylie will have to pay his attorney %100 
more than was allowed him for his attorney's fees, and the 
petitioner hag not paid the compensation awarded, but has abandoned 
the proceeding, We conclude that the orders appealed from 
should be affirmed, 


Orders affirmed, 
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STATE OF ILLINOIS, ). 
SECOND DISTRICT. iss 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my Oftice. 

In Testimony WHEREOoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE /COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nihe hundred and fifteen, 
within and for the Second District of the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Pace Justice. 
Hon. DUANE J. CARNES, Justice. 
Hon. sor M. NIEHAUS, sudticg 9¢ 
196 


CHRISTOPHER C. DUFFY, caprt. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
Of October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6067 
The People of the State of Illinois, 
Defendant in error. 
vs Error to Boone, 


Michael A, Herbert. Plaintiff in error, 


Dibell, P, J, 

JZ on December 31, 1914, the states attorney of 
Boone County filed in the county court an ingungkion informas 
tion against Michael A, Herbert and William Peck, containing 
thirteen counts, wherein they were charged with selling 
intoxicating liquors in the town of Belvidere when the same 
Was anti-saloon territory. The defendants pleaded not guilty 
aa were tried by a jury. Buring the trial the information 
Was quashed as to the defendant, Peck, “Defendant Herbert 
Was found guilty as charged in counts 1, 4 and 8 of the 
information, He moved for a new trial and in arrest of judg- 
ment and those motions were denied, He was fined $100 under 
each of said three counts and sentenced to imprisonment in 
the county jail for 20 days under the firat count, for 10 
days under the fourth count, and for 10 dave under the 
eighth count, which the judgment recites makes "a total of 40 
consecutive days", and was committed to the county jail till 
the fine and costs were paid at the rate of $1,50 per day 
for each day's work in the workhouse of the county, or till 
otherwise legally discharged, and it was ordered that defendant 
so work accordingly and that his covmitment and work for non 
payment of fine and costs begin at the expiration of said 40 
days jail a OE has sued out this writ of error 
to review this judgment, \ 
‘ It is contended that error intervened in the proe 


curing of the jury, The bill of exceptions fails to show 
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how the jury was drawn or summoned, or that any error in that 
respect intervened; It does show that one or more jurymen 
were called into the jury box from the bystanders, but that 
was entirely permissible if the regular panel was exhausted, 
and nothing wqs shown on that subject, Moreover, Herbert 
filed points in writing with his motion for a new trial and 
also with his motion in arrest of judgment, and such points 
did not include anything ,ohm this subject on either motion, 
The method of procuring the jury was not preserved for review, 
= The proof showed that Herbert had procured Two Federal li- 
censes for retailing liquor in Belvidere at two different 
places, \It is urged that the court erred in refusing to per- 
mit him to explain why he procured these licenses, The court 
did sustain objections to leading questions put to him by 
his counsel on that subject, but he was afterwards permitted 
to make a fll explanation and has nothing of which to come= 
plain on that subject. | 
It is contended by Herbert that the sole proof of his 
guilt was by two detectives and that they were wholly cone 
tradicted by himself and by Peck, hie clerk, and that the 
evidence being evenly balaneed, the conviction should not 
stand. \A similar question was presented in People v 
Conners 246 Ill, 9, and it wae held in such a case a verdict 
of guilty would not be set aside unless the finding was so 
palpably against the weight of the evidence as to indicate 
that the verdict was baged upon passion or prejudice. But this 
Was not all the evidence of defendant's guilt. |He had been es 
saloon keeper before that territory became dry, He still 
did business over the game bar and with the same appliances. 
He claimed to be selling only soft drinks, He had these two 
Government licenses, permitting him to retail liquor in that 


territory, Moreover, his testimony disclosed that he had bought 
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a very large quantity of Fdelweise beer, procured by him from 
the Schoenhofen Brewing Company, and which was elsewhere shown 
to be an intoxicating liquor, and which he kept in the base= 
ment beneath his place of business. He testified that beer 


had been prescribed for a disease from which he suffered 


-and that he used this only for himse¥ and for his wife and 


his sister at home, He gave the number of barrels of bottled 
beer, approximately, that he bought Brom week to week and the 
period of time during which he purchased this beer and approx= 
imately the number of bottles in each barrel and the number 
of bottles that he and his wife and sister drank per day and 
the nnmber of bottled he had left on hand when he wasindicted.- 
A reasonable computation from his estimates leaves more than 
1,000 bottles of beer not accounted for, We entertain no 
doubt from the evidence that he did sell beer which was 
intoxicating liquor, during that period, He proved his good 
character by several witnesses, but that could not prevail 
Over positive evidence of guilt. 

It is contended that there was error in the giving 
of instructions for the prople and in refusing instructions 
for the defendant, The jury were instructed at the instance of 
the People that the issuance of an internal revenue special 
tax stamp or receipt by the United States to any person as 4 
retail xx dealer in liquors or in malt liquors at any piace 
in anti-saloon territory is prima facie evidence of the sale 
of intoxicating liquor by such »erson at such place or at 
any place of business of such person within antésaloon 
territory where such receipt is posted,provided a sale of li- 
aur of any kind is proven beyond a reasonable doubt, regard= 
less of the kknd of liquor sold, It is argued that the inetruce 
tion should have required not only the issuance of such re- 


Geipt, but its posting at his place of business, and there is 
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no proof that either of these receipts was posted inhis place 
of business{ The instruction is in the exact language of the 
statute, except as to time, and there Was no controversy on 
thet subject, and therefore the omission of that element was 
harmless, Moreover, defendant caused the court to give the 
second instruction for defendant which is to the same effect 
and did not require posting of the notice, If there was any 
error in giving the instruction for the People it cannot be 
complained of by the defendant, who obtained an instruction 
in like terms, While some of the rulings upon the instructions 
may justly be subjeet to some criticism, yet we are of op= 
inion that when all the given instructions are considered, 
the jury was sufficiently and fully instructed and that most 
of the criticisms made by attorneys for defendant are not 
well taken, 


The judgment is therefore affirmed, 
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STATE OF ILLINOIS, bs 
SECOND DISTRICT. SS I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nime hundred and fifteen, 


within and for the Second District of the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
\ Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 
i CO.e FA 185 
196 1.A. AE 9) 


CHRISTOPHER C. DUFFY, Cl¢ 
4 f 


E/\M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6086 
Patrick Moran, appellee 
va Appeal from Grundy. 
Florence A. Grim, appellant, 
Dibell, P, J, 

Moran sued Mre, Grim before a justice gor an alleged 
breach of 2 real estate contract and, upon a trial of the case 
in the circuit court on appeal, had a verdict and a judgment for 
$105, from which Mrs, Grim appeals, 

V By the contract which wae in writing, Moran was to convey 
to Mra, Grim by warranty deed, free of all incumbrances, cere 
tail real estate in Morris and was to pay her $350 and she 
Was to convey to Moran by warranty deed, free of all incume 
brance, certain other real estate in Morris, and the contract 
was to be carried into effect on Fenruary 16, 1914, Moran 
brought this suit beforethat date, It does not appear that he 
tendered to Mrs, Grim a warranty deed or $250, or that he had 
that sum ready to pay to her, He could not maintain this suit 
unless he was excused from performance by the languace and 
conduct of Mra, Grim or her agent. That question should have 
been submitted to the jury under a proer instruction, It 
may be that neither party wae in a position to compel the 
other party to perform, If Moran Was ready and able to perform 
and Mre, Grim broke the contract, then the measure of damages 
Was the excess in value, at the time of the breach, of that 
Which Moran was to receive over the value of that which he 
was ¢0 convey and $250, which he was to pay. Dady v Condit 
188 Ill, 334; Same v Same, 209 T1ll, 488; White v Kiggins, 130 
130 Ill. App. 404, There was no proof from which the jury 
could find what those dangers were, if any, and the proof 
at most only warranted nominat damages, The first inetructién 


given for Moran, authorized the jury, if they founc ‘or 
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STATE OF ILLINOIS, | he 
SECOND DISTRICT. eee 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TesTiMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 


of October, in the year of our Lord, one thousand nine hun- 


I, CarisropHeR C. Durry, Clerk of the Appellate 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the rirth day of October, 
in the year of our Lord one thousand nine husired and fifteen, 
within and for the Second District of the Etate of Illinois: 

Present--The Hon. DORRANCE DIBELL, Presiding stice. 

Hon. DUANE J. CARNES, Justice. ] 
Hom, JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. “2% *? 1-Ae I O ¢ 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the Opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 6089 
Olive Moore, appellee 
va Appeal from Kankakee. 


George Wingerter, appellant. 


Dibell, P. J, 
Y Mra, Olive Moore brought thie suit against George 
Wingerter under Section 2 of the Dram Shop Act to recover dam= 
ages for injury to her means of support and property by the 
sale ef and gift of intoxicating liquor to her husband, George 
Moore, which in the first count of the declaration was alleged 
to have caused his intoxication and in the second and third 
counts to have caused his habitual intoxication, which intoxi- 
cation it was alleged caused great injury to her wmeans of 
support and to her personal proerty. The court instructed the 
jury not to allow anything for injury to her person and 
that element is not in the case, There vas a plea of not 
guilty, a jury trial, a verdict and a judgment for Mrs, Moors 
for $500 and Wingerter appeale. 
The suit waa begun June 4, 1913, and the inquiry Was 
limited to the five years next preceding that date, Appellee 
and her husband had three married daughters, a married son 
who lived near them part of the time, a minor daughter who 
married and went away from home during said five years, and 
two minor sons, Wingerter lived about four miles east of Ste 
Anne on a farm and raised grapes, and made wine in such quan- 
tities that he had it in casks and sold wine at his home, and 
the plaintiff showed that it was intoxicating. At the begin= 
hing of the five years appellee and her husband lived on & 
farm some distance east of appellant, and after some nine months 
of the first of said five years had elapsed «sy removed to 


St. Anne, where he worked in a tile factory, o.° after two 
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yeara they moved to Witchert, two and one half miles north 
of St. Anne, where they continued to live the rest of xh 
said five years, 

Appellee proved that her husband was an habitual drunkard 
and appellant supplemented that by further evidence to the same 
effect, He was an habitual drunkard during all of said five 
years, Appellee proved without contradiction that a part of his 
intoxication was produced by wine which he bought at appellant's 
home, either of appellant or of some of his children, and 
which said husband paid for. Appellant contends that only 
five such sales are proved in the five years, We have carefully 
read the evidence in the record and this is an inadequate state= 
ment of the proof, There seem to have been seven distinct 
sales proved, but it was also proved that during the first 
nine monthe of said five years he was drunk at least twelve 
times, or about once every three weeks, upon appellant's wine, 
and that these drunken spelle lasted from three days to a 
week each, during all of which time he was entirely incapaci- 
tated for work, There was proof that at later times when he 
lived at Witchert, he was frequently intoxicated on wine of 
appellant, True, on cross examination of the witnesses 
by whom thie was proved, their statement that George Moore 
told them he got the wine from appellant was excluded, but 
two of these witnesses also testified that they saw the wine 
which he had in the house at Witchert, and unon whieh he be~ 
came intoxicated fromtime to time, and that they knew appel- 
lant's wine from other wine and that this was appellant's wine, 
There was no contradiction of any of this evidence and it is 
Clear that appellant personally and by his children acting 
at his home sold George Moore intoxicating liquor, the use of 
which caused his intoxication and contributed to keep him an 


habitual drunkard. At least two of these sales were made to 
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yeara they moved to Witchert, two and one half miles north 
of St. Anne, where they continued to live the rest of xhe 
said five years, 

Appellee proved that her husband was an habitual drunkard 
and appellant supplemented that by further evidence to the same 
effect, He wae an habitual drunkard during all of said five 
years, Appellee proved without contradiction that a part of his 
intoxication was produced by wine which he bought at appellant's 
home, either of appellant or of some of his children, and 
which said husband paid for. Appellant contends that only 
five such sales are proved in the five years, We have carefully 
read the evidence in the record and this is an inadequate state-= 
ment of the proof, There seem to have been seven distinct 
sales proved, but it was also proved that during the first 
nine monthe of said five years he was drunk at least twelve 
times, or about once every three weeks, upon appellant's wine, 
and that these drunken spells lasted from three days to a 
week each, during all of which time he was entirely incapaci- 
tated for work, There was proof that at later times when he 
lived at Witchert, he was frequently intoxicated on wine of 
appellant, True, on cross examination of the witnesses 
by whom thie was proved, their statement that George Moore 
told them he got the wine from appellant was excluded, but 
two of these witnesses also testified that they saw the wine 
which he had in the house at Witchert, and unon which he be~ 
came intoxicated fromtime to time, and that they knew appel- 
lant's wine from other wine and that this was appellant's wine, 
There was no contradiction of any of this evidence and it is 
Clear that appellant personally and by his children acting 
at his home sold George Moore intoxicating liquor, the use of 
which caused his intoxication and contributed to keep him an 


habitual drunkard. At least two of these sales were made to 
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George Moore when he was already intoxicated, 


The record is full of proof of the extreme poverty of 


‘appellee and her husband and of his failure to supply her most 


ordinary wants and fully justifies the conclusion that his 
habitual drunkenness was the cause thereof, When any money 
Was earned on the land they worked, it was because appellee 
and her minor children worked in the fields, Her married 
daughters furnished the clothing for herself and her minor 
children, a duty which it is onvious her husband could have 
performed but for his habits of intoxication, The proofs juse 
tified the instruction given for appellee which submitted the 
question of exemplary damages to the jury. It is very evident 
however, that the jury did not award exemplary damages, The 
verdict is very moderate for the actual damages shown by the 
evidence, 

Appellant was permitted to prove that others contri 
buted to the habitual intoxication of George Moore; that he 
was geen lying drunk on the river bank in Momence with whiskey 
bottles in hie pocketj that he was seen drinking whiskey in 
saloons in Momence and in St, Anne; but the court did not 


permit proof of the names of guch saloon ‘eepers, Appellant 


Was permitted more evidence on that subject than he wes ene 


titled to, It was held in Emory v Addis 71 Ill. 273, a similar 
case, that it would avail nothing to the defendant in that 
case, who had sold intoxicating liquors to the husband of 
plaintiff and caused his intoxication, that other persons 
also sold him liquor which contributed to his intoxication, 
To the same effect is Harp v Lilly, 217 Ill, 583, So aiso the 


fact that appellee's husband Was an habitual drunkard before 


the five years covered by this suit does not preclude 4 recovery 


Danley v Hibbard, 322 Ill, 88; Leverenz v Stevens, 124 fil, 


App, 401. Appellee was ;resent in a buggy or wagon perhaps 
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George Yoore when he was already intoxicated, 

The record is full of proof of the extreme poverty of 
‘appellee and her husband and of his failure to supply her most 
ordinary wants and fully justifies the conclusion that his 
habitual drunkenness was the cause thereof, When any money 
was earned on the land they worked, it was because appellee 
and her minor children worked in the fields, Her married 
daughters furnished the clothing for herself and her minor 
children, a duty which it is ohvious her husband could have 
performed but for his habits of intoxication, The proofs juse 
tified the instruction given for appellee which submitted the 
question of exemplary damages to the jury. It is very evident 
however, that the jury did not award exemplary damages, The 
verdict is very moderate for the actual damages shown by the 
evidence, 

Appellant was permitted to prove that others contri=- 
buted to the habitual intoxication of George Moore; that he 
was geen lying drunk on the river bank in Momence with whiskey 
bottles in his pocketj that he was seen drinking whiskey in 
saloons in Momence and in St, Anne; but the court dic not 
permit proof of the names of such saloon ‘eepers, Appellant 
Was permitted more evidence on that subject than he was ene 
titled to, It was held in Emory v Addis 71 Tll. 273, a similar 
case, that it would avail nothing to the defendant in that 
case, who had sold intoxicating liquors to the husband of 
plaintiff and caused his intoxication, that other persons 
also sold him liquor which contributed to his intoxication, 
To the same effect is Harp v Lilly, 217 Ill. 58%, ‘So also the 
fact that appellee's husband was an habitual drunkard before 
the five years covered by this suit does not preclude a recovery. 
Danley v Hibbard, 322 Ill, 88; Leverenz v Stevens, 124 I[il, 


App. 401. Appellee was ;resent in a buggy or wagon perhaps 
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three times “hen her husband bought this wine at appellant's 
farm and did not protest then against it, We are of opiniogn 
that her silence does not debar her from this suit, when all 
the evidence is considered, Her husband was very wilful, She 
had repeatedly sought to influence him not to buy or use 
intoxicating liquor, but without avail, On one of those occa~ 
sions she went along in the night time because he insisted on 
taking their little boy and she went to avoid any injury to the 
child, She took stepd to have appellant notified by a lawyer 
not to sell liquor to her husband, but was unable to show that 
the notice had in fact been given, 

Complaint is made of the 9th, instruction, given for appellee 
which after submitted to the jury the question whether Moore 
during said five years became an habitual drunkard and whether 
within said five vears appellant sold anc delivered him xnka- 
intoxicating liquor, and whether he dfank the same and whether 
the drinking thereof contributed to his becoming an habitual 
drunkard, and whether by reason of such habitual drunkenness 
the plaintiff was injured in her means of support, then told 
the jury that if they further believed from the evidence 
that during said p riod other persons sold anc delivered 
intoxicating liquors to Moore and that he drank the same and 
that the drinking thereof contributed to his becoming an 
habitual drunkard, yet under the law appellant would be liable 
for the acts of. all other persone, who contributed to suc} 
habitual intoxication by eelling and delivering intoxicating 
diquors to Moore, This instruction is supported by Harp v 
Lilly, supra, where the court said: "It is apparent the lige 
bility wreated by said section for making an habitual drunkard 
of appellee's husband, and thereby injuring her in her property 
and means of support, cannot be apportioned between the several 


dram-shop keepers who furnished the intoxicating liquors which 
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made of him an habitual drunkard, but that each person who 
assisted in bringing about that habitual condition must be 
held, under the statute, liable for the acts of all persons 
who contributed, by the furnishing of intoxicating liquors, to 
that habitual condition in the husbond," 

The court refused four instructions requested by appellant 
The first was to the effect that if Moore became intoxicated 
by intoxicating liquors obtained from others and by reason 
thereof appellee was injured in person, property or means of 
Support, and if appellant sold intoxicating liquors to Moore 
and he therebp became intoxicated, then before anpellee could 
recover, she must prove that the intoxication caused by aop= 
sllant contributed to the injury to her veraon, pronerty or 
means of support, This was an attemot to put uoon her the bure 
den of proving an injury from the use of anpellant's liquor, 
separate from that oroduced by the liquor s sold Moore by others, 
a thing which perchance she might be unable to do and a burden 
she Was not required to assume under the principles announced 
in Harp v Lilly supra, and other cages, The second refused 
instruction was on the basig that the wine sold by appellant 
Was not intoxiating and that Moore mixed said wine with other 
liquors and thereby became intoxicated, There was no proof 
to authorize the giving of such an instruction, The third ree 
fused instruction was intended to cause the jury to consider 
the proof that Moore became intoxicated by liquors sold him 
by others in mitigation of damages, and was properly refused 
under the authorities already cited, The fourth refused instrice 
tion assumed that there was evidence that appellee purchased 
from appellant intoxicating liquors for her husband and that 
guch fact might be considered in mitigation of damarea, There 


wags no evidence upon which to base such an instruction, Certain 
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nd no error in these mod ications nor in the other 
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STATE OF ILLINOIS, | nh 
SECOND DISTRICT. ae 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 







ii % . | ae 
nt it BLOM tht] 10 faa c 


; 

S- yihllaggA ofl lo anol awd 2 namoremao tPF) TOMITEID aK 

.:  ahioseA ont to vaqeod baw eioaiill lo otmt edd 1 Joint eiO booos® bie 10) bag sti 
re a gio goimige asd t6 Wyn ount 6 #i yaioye so! edd dads YuITAgD Yaanan od ,} J 
Aad svitte yar ai frr0097 Jo .9auK9 beltitas svods oil ni hook igh 


oth nlite bas bowl yor Joe otaneted 1 foannnW ywomrrexT ul 

+ wb disitaows cid? .owsid0 36 dut00 olulioggA bise on) Yo Ine 

“asd ontiat Lonusepos!s ono dot wo W iwey odd ai ,t9deds0 to 
199s tit anes bouk 








sa” 4 B s , f ; os ~, a al “ 
; a e ' £ Fag ag 3 ty f A a y 4 aE} Ty 
: Fy SUSI : 
Me 2 go) ps : 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 








in the year of our Lord one thousand ning hundred and fifteen, 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES, Justice. 
Hon, JOHN M. NIEHAUS, Jugt: 
S i & 3 
~“CHRISTOPHER C. DUFFY, Ch 
, ; 


E. M.\DAVIS, Sheriff. 2 








BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6091, 
James Brack, appellee 
vs Appeal from Putnam 

B, F, Berry Coal Co, appellant, 
Dibell, P. J. 

ht pepeiine was very seriously injured by the fall of 
a rock in the roof of a mine of appellant while appellee was 
at work underneath said rock, as a servant of appellant, 
Appellee brought suit against appellant to recover damages 
for said injurges, 2nd had a verdict for $15,000 on which 
judgment was ent-~ed, We reversed that judgment in Brack v 
B, F, Berry Coal Co., 187 Ill, App. 609 because an instruction 
for appellee was not sufficiently modified, and because an 
instruction requested by appellant was improneriy refused, 
and because of a lack of certain necessary evidence, The 
case has been tried again, and appellee has had a verdict and 
a judgment for $14,000 an? this is an appeal from that judg= 
ment, The substance of the charge in the declaration is that 
the roof of the room in which appellee was mining coal was 
in an unsafe and dangerous condition; that appellee desired 
to use certain props, caps and timbers to secure said roof; 
that appellant wilfully failed to provide avpellee with a sup= 
Ply of such props, ete, though proper demand as provided by 
law had been made upon appellant therefor; and that becsuse 
of such non-compliance by appellant with the provisions of the 
law, the rock fell upon him and he waa injured, Pgs 

| The sixth clause of article 320 of Chapter 93 of the 
Revised Statutes, pertaining to Mines and Mining, requires 

the mine manager to "provide a sufficient nummer of props, 

Caps and timbers, when demanded, delivered on ths miner's 
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cars at the usual place, in suitable lengths and dimensions 
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for the securing of the roof by the miners," On a former ap- 
peal it was contended successfully that there was no adequate 
proof of a proper demand by appellee or his buddy, On the 
present appeal, it is not contended that there is any lack 

of proof in that respect,/It is contended that inasmuch 

as appellee testified at this trial to something additional 
to his testimony at the former trial, and also varied slightly 
in dates, therefore the jury ought not to have bejieved him, 
[ana this court ought not to believe him,| The main contention 
of appellant] [however | is that appellee had plenty of suitable 
props at the time he was injured and failed to use them, 

and that as appellant had furnished, and there were in and 

near his room, plenty of props for his use, the charge was 

not sustained; and also that the damages are excessive. Come= 
plaint is also made that the court erroneously refused to admit 
in evidence rule 10 offered by appellant, and gave an erro= 
neous instruction requested by appellee, 

There were certain props within reach of appellee, Many 
witnesses testified concerning them, \We deem it unnecessary to 
burden this opinion with a discussion of the relative merits 
of the testimony of each witness on that subjeet, but think 
it sufficient to say in that respect that | there is in the 
record a clear preponderance of evidence that the only props 
in that vicinity accessible to appellee before his injury 
were prope that had been broken or were crooked and unfit fo 
-be used, and that appellee had failed to supply the needed 
props as demanded. Appellant contenés that as a ~ellee 
supposed the stone above him in the roof where he xmxk was 
at work would not fall, and that it was safe for him to 
work under it, therefore, if suitable props had been supplied, 
he would not have used them, and therefore his injury was not 


due to the failure to supply props. The proof shows that the 
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rock above had slightly slipped and appellee knew it before 
he went to work under it that morning, and that the distance 
for which it was unsupported was such that appellee and his 
buddy that morning wished to put props underneath it to 
prevent any danger of ite falling, and that they did not put 
props there before working because xmuax they had none, We 

are therefore of the opinion that the evidence made a case 

for the plaintiff, and justified a verdict for him, 

. The court permitted proof that rules had been posted by 
appellant and aval kted the rules to be produced in the court 
room, but refused to permit rmle 10 to be read in evidence 

to the jury é rule was so framed as to »rermit the coal 
company to wilfully violate the statute, and yet give the 

mine operator a perfect defense against any miner who might 
beinjured by such wilful violation of the statute, The 

rule was void because it was against public policy, Consolidated 
Coal Co. v Lunbak, 196 Ill, 594; Himrod Coal Co. v Clark 197 
Ill, 514; Campbell v C, R, 7, & P? Ry. Co, 149 Till. App. 22 120, 
and 243 Ill, 620, The court properly refused to admit the rule 
in evidence, 

The fourth instruction given for appellee is not 
subject to the criticism made upon it, The omission supposed, 
does not, in fact exist, The element slleged to have been 
omitted is stated in the instruction, though briefly, That 
element was fully stated also in instructions 21, 322, 23 andsO 
given for appellant, 

It is alleged that the damages are excessive, The 
Only reason urged for that contention is that if appellee had 
died from the injury, his next of kin could not have recovered 
for their loss more than $10,000, A suit for the benefit 


of the next of kin would not have permitted a recovery for 


i 
; 


the pain and suffering of appellee, Appellee was, in fact, 
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_ #0 seriously injured that it is very strange that he lived. 


His lower limbs and the lower part of his body were completely 
paralyzed, He had no control over his bowels or his bladder, 

He suffered very great paid, He was under constant treatment 

for avery long time. He is a helpless cripple and will never 

be able to do any work again, He was 320 years old when ine 
jured, and was at that time a strong and healthy man, Obviously 
ho court can say that $14,000 is an excessive award for such 
pain and suffering, and for the deprivation of everything 

in life worth having, except a bare exietence, 


The judgment is affirmed, 
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STATE OF ILLINOIS, 4 
SECOND DISTRICT. } ES: 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


, 
"Begun and held at Ottawa, on Tuesday, the eben day of October, 


in the year of our Lord one thousand nine nendred and fifteen, 


the Second District of the State of Illinois: 


within and for 
Present--The Hon. DORRANCE DIBELL, Pregidshedjuatios 





DUANE J. CARNES, Justice. 





Hon. 
Hon. JOHN M. NIEHAUS, Justice. } 
CHRISTOPHER C. DUFFY, Clerk. 
Hy 9 cC I 209 
E. M. DAVIS, Sheriff. il VU 
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Gen, No. 6105, 
Gus Banzeiser, appellee 
vs Appeal from Peoria, 


Robert D, Clarke, appellant, 


Bibelk, P, J, 

Danzeiser sued Clarke before a justice and had 
a judgment for *300 by default, Clarke appealed to the circuit 
court of Peoria County, where there was a jury trial and a 
verdict and a judgment for plaintiff for *150, from which de= 
fendant appeals, 

Appellee obtained a patent on a railroad dwitch frog 
and thereafter made a written contract with appellant, signed 
by both parties, in which appellee made appellant his attorney 
in fact to assign sell and deliver said patent to an Illinois 
corporation/ The rest of the contract is mainly as follows: 
"in consideration of the confidence reposed in me and in 
consideration of the advance in money which I hereby bind 
myself to make, and for that which I have already made, I 
agree with said Gus Danzeiser to at once furnish all the 
necessary capital to construct, deliver and install, in dif- 
ferent parts of the United States, at least thirty (30) of 
said devices and to furnish the necessary expenses to said Gus 
Danzeiger to su»erviss and direct the inetallation of the same, 
and if a demonstration and test of the said thirty devices 
s0 made and installed show the practicability of such device 

then and in that event I will organize a corporation with 
sufficient vapital to mamufacture and sell and dispose of 
said devices in such quantities as the market therefor might 
demand, 
| In the organization of such corporation I bind myseif 
tbat the stock thereof shall be fully paid up, and that aaid 


rr 


Gus Danzeiser shall receive forty five (45%) per cent of same, 
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the remaining fifty five (55%) per cent thereof to belong to 
my self and the said John H, Carroll, or our several assigne, 

I further bind myself as aforesaid to said Gus Danzeiser- 
to have such corporation enter into a contract with him by 
the terms of which he ahall receive all necessary expenses 
for himself in the supervisibg and ‘irecting the manufacture 
and installation of said devices, and as an additional come 
pensation shall receive from said corporation annually, a sum 
equal to ten (10%) per cent of the net profits of said corppr- 
ation after organized," 
The said thirty doviass wera manufactured in Milwaukee and 
shipped tp Peoria, Appellant paid appellee $20 for his expenses 
to go to Milwaukee and auperintend their construction and 
see that they were properly made, By the time the freight 
had been paid and the devices delivered in Peoria, appellant 
had expended about *%600 thereon, Thereafter appellee made trips 
to Chicago, StLouis, Denver and Kansas City, and incurred 
various expenses for railroad fare, hotel bills, cigars and 
Other matters, and ran up a bill of *335,90, and deducting 
therefrom the $20 he had received from appellant for a trip 
to Milwaukee to see that the devices were properly manufactured, 
his remaining expenses amounted to $215.90, He claimed that 
under the written contract above set out, appellant was liable 
to refund him that expense, and brought this suit therefor 
before said justice, intending xm we may assume, to remit all 
of his claim above $200, 

If appellant ia liable for these expenses under said cone 
iacte, the present judgment cannot stand, &11 that appellant 
could be held for under the contract in any event is "necessary 
expenses", The witness did not know how many days he spent in 
any of those places, what hotels he stpnped at, what rates per 


day he paid nor any other item, and therefore he furnished 
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leourt ahd’ jiry*noemeanseof knowing «whether: therexpenses in 
curred were necessary and were feasonable»or: the, opposite, 

© it Pag top de he sberges $20 cic iy oy, ge at a hotel in Chicago, 
but he does ia’ cacy at ‘what hotel he stayed, at rate he Was 
‘eharged,°or whether hecstayed there more, than two days. »He 
“May have been thereoten days and lived economically or he 

“may have been thereronly’ two’ dayeiand lived very extravagantly 
and at a rate which would not be necessary or reasonable, 

He incurred a hotel expense at Denver of *57.50 and could 

give no better account of the expenditure, AK 

Appellee was engaged during xem <x that trip in trying 

to interest railroad men in this deviee, which he had invented, 
He did not sell any of them, He did not install any of them, 
The language of the contract plainly says that appellant was 
to furnish appelles the necessary expenses to supervise and 
direct the installation of thirty of those switch frogs. 

The expenses for which this suit was brought were not incurred 
in supervising and directing the installation of those thirty 
switch frogs or any of them, Therefore appellant is not liable 
under this contract for the expenses for which appellee brings 
this suit, Appellee expressly testified that he relied only 

on this written contract to recover in this suit, The argu 
ment of appellee's counsel shows that it would be very agreé=- 
able totappellee to have had a provision in thecontract tha t 
appellant should pay hie expenses in travelling about the 
United States in an effort to induce railroad men to become 
interested in the device, but that provision was not inserted, 
Appellee was to have nearly one half of the stock in the cor 
poration which was to manufacture the device and was to have 
ten per cent of the net profits, so that he wae interested 
on his own account in trying to secure the approval of the 


device by railroad men, As the contract doe@ not make appeilant 
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STATE OF ILLINOIS, ae 
SECOND DISTRICT. (°° 7, CaristopHer ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 


of October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, 


following, 
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in the words and figures 
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AT A TERM OF THE APPELLATE @0URT, 


Begun and held at Ottawa, on Tuesday, the gifth day of October, 
in the year of our Lord one thousand ning hundred and fifteen, 


within and for the Second District of fhe State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES, Justige. 
Hon. JOHN M. NIEHAUS, Just yee. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6110 
Anna Weltz, appellee 
vs Appeal from Carroll, 
John R, Connell, appellant, 
Dibell, P, J, 
This case was before this court at the April 
Term 1914, and our opinion, reversing and remanding the cause 
ro (ets | WA cone one akoled jy 

anpeazp, in Weltz v Connell, 186 Ill, App. 336, to which we 
refer for a statement of the facts,| That opinion reversing 
and remanding the cause, was based upon the refusal of the 
court to give instruction No, 17, requested by appellant, 
which would have told the jury that, before the plaintiff 
could recpver, she must prove by a preponderance of the evie 
dence that misrepresentations relative to the land in question 
were made by the defendant, that such misrepresentations 
were false anc known by the defencant to be false when 
made, that the plaintiff was deceived thereby, and that 
she had been injured because of them, This instruction was 
given upon the second trial, which also resulted in a verdict 
for the plaintiff below, followed by a judgment, from 
Which the defendant below has taken this appeal. _~ 

We have made a careful examination of the record of 
this second trial and have compared it with that of the first 
trial, and, with the exception of the giving of this in- 
struction, which was refused on the first trial, we can find 
no substantial difference in the two records, If there be 
any difference, there is, in the second record, a still 
stronger preponderance of the evidence in favor of appellee, 
There is an abundance of evidence from which the jury are 
warranted in finding that appellant knew the facta concerning 
the hands in Wisconsin, which he sold or traded to appellee, 


and that he mis-stated them to appellee, and that she acted 
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on such misstatements, believing them to be true, 
We nanatger the-evidence in the present record is sufficient 
to overcome the contention of appellant that the husband of 
appellee, in viewing the land, was acting as her agent 
and that therefore the case should be treated the same 
as if appellee herself had seen the land, Her husband did 
view certain lands in the vicintty of the lands in question 
but the evidence shows that he was mislead as to the location 
of the lands in question, and that appellant was responsible 
therefor, and that appellee's husband was a person of little 
business ability and knew nothing about land, The result of 
this deal in lands was that appellant traded two ignorant 
persons out of their equity in their home and obtained from 
them a mortgage on the lands he deeded to them for considere 
ably more than the value of the land and, if appellant is 
to prevail, he will have succeeded in acquiring the home of 
appellee at no expense, other than that of foreclosing the 
mortgage on the property he sold them, Two juries have found 
for appellee and there is no doubt but what juries would con= 
tinue to do so if this case should be sent back for another 
trial, 

The only ground for revereal we found in the previous 
record has been obviated in this record and we consider that 
the present judgment should be affirmed, Appellee contends that 
the refusal of certain instructions in the present trial was 
proper, for the reagon that, having been refused ontthe former 
trial and such refusal having been tacitly aoproved by we, the 
matter became res adjudicata, We cannot agree with appeiles 
in that contention, but we consider that the refusal of in- 
structions, of which complaint is made by appellantm, Was 
proper, for the reason that, while the instructions may have 
stated correct proposition s of law, they were apt to mislead 


the jury. We consider that the jury was properly instructed 
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STATE OF ILLINOIS. eas 
SECOND DISTRICT. aa 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHERKEOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the fifth 


within and for the Second District of the/ State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 






Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice 
CHRISTOPHER C. DUFFY, Clerk. , 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
Gr Gerober, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 6118, 
Chariés Eiliott, appellee, 
va Appeal from Ogle. 
Irvin M, Kidder, appellant, 
Dibell, P. J. 

Elliott sued Kidder upon four promissory notes, two 
of which were executed by Kidder and payable to Elliott, and 
in two of which Flliott was surety for Kidder and was com- 
pelled to pay the notes, Kidder pleaded the general issue, 
There Was a jury trial. The amount due by the face of the 
notes was nearly $7,000 and Elliott had a verdict and a judg= 
ment for $3,000 and Kidder appeals. 

The validity of the notes and the original liability 
of Kidder thereon are not disputed The sole defence intere 
posed is as follows: Kidder claims that he and Elliott were 
partners in various real estate deals and other transactions, 
and that Elliott, Kidder and H, W, Leydig were partners in 
other real estate deals and other transactions, Elliott lived 
in Iowa; Kidder then lived in Polo, and Leydig at Dixon, 
Kidder claims that the three met at a hotel in Dixon and had 
a settlement; that Leydig demanded back a note which he had 
given and Kidder held for land in Missouri that was not 
worth the mortgage upon it, and that Kidder surrendered that 
note to Leydig;that Kidder then offered Elliott 160 acres of 
land in Nebraska, 374 acres of land in Dakota, 8,000 shares of 
the stock of the Patterson Heat @ Light Co, at $1.00 per 
Aga share, 6,500 shares of Montana Oil stock, 2,800 shares of 
International Mining stock, and some shares of ice, coal 
and coke plant stock in St Louis; that Elliott consented to 
surrender the notes here in suit for that consideration, but 


said he could not then deliver them because he had them ina 


bank in Iowa as collateral, but that he agreed to surrender them 
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when his debt to the bank wae paid, This alleged settlement, 
wherein these notes were to be surrendered, was sworn to by 
Kidder and Leydig , Elliott denied making any such settlement 
or agreeing to surrender such notes, There was like evidence 
of a later interview at the Stock Yards in Chicago confirma- 
tory of the alleged settlement, and like evidence contradicting 
it, It is urged that as two witnessee testified to the 
settlement and only one against it, the premonderance of 

the evidence was in favor of the defense and a new trial 
should be granted; The narrative testified to by the 

defense bears many elements of improbability, There is no claim 
but that Elliott's notes were valid and it is not claimed that 
Kidder was insolvent and these notes therefore were worth 
nearly $7,000. None of the witnesses had ever seen this 
Nebraska land, and none of them knew whether it was worth 
anything or not, It had been traded in for an automobile, but 
there is no proof whether the machine was old or new, whether 
it was a Ford or a limousine, nor what it was worth, or that 
any of the witnesses had ever seen it, Elliott already had 
the title to that land, and Kidder was not giving him any 
warranty of title or binding himself in any way, None of the 
witnesges had ever seen the Dakota land or knew anything about 
its value. Kidder held a deed for it in which the grantee's 
name Was left blank, The proposal was that he deliver that 
blank deed to Elliott and let Elliott either write in hie 

own name or trade it off to some one elee, Kidder was not to 
Warrant the title or to assume any liability, None of the wite 
nesses knew that the shares of capital stock had any value 
whatever, Appellant claims that if the evidence of Fliliott 


is read in full in the record it will disclose that he was 


very uncertain and indefinite about many things, We have reas 
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from the record all of the evidence of Kidder, Leydig and 
Elliott, and the criticism applies to 211 three, None of them 
knew practically anything about the property which Kidder and 
Leydig claim Tlliott agreed to take in satisfaction of nearly 
$7,000 of good notes. The testimony of Kidder and Elliott makes 
it plain that they considered those properties mere #catea and 
dogs" and having no known value except to trade with some 
one. it Elliott was competent to tfansact business affaires, 
it is very improbable that he made any such sacrifice of 

these notes, The jury also saw these three men on the witness 
stand, The jury were to some extent influenced by the tea 
timony of Kidder and Leydig, for they allowed plaintiff less 
than one half of the amount due on the face of his notes, 

We are of opinion we cannot disturb this verdict on the evi- 
dence, approved as it is by the trial judge. 

It is argued that the court erred in giving appellee's 
fourth instruction, It relates to the treatment to be ace 
corded the testimony of witnesses who have knowingly testified 
untruthfully and are not corroborated, and it omits the ele- 
ment that such untruthful testimony must relate to a matter 
material to the issue, This omission was a fatal defect, 

Such an error does not necessarily reverse, «s shown by Chicago 
City Ry. Co, v Ryan, 235 Ill, 287, relied upon by appellant, 
This instruction is not positive, nor directory, It only tells 
the jury that the testimony of one credible witness may be 
entitled to more weight than the testimony of many others 
if, etc, The preceding instruction, No, 3 had stated the law 
exactly and accurately on this subject and had included the 

_ principle that the false testimony must be in relation 

to a matter or thing material to the issue. We do not find 

in this case any contradiction in testimony, exceot upon 


matters material to the issue, We conclude appellant was 
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ned by Padt instruction, The ¢ ourt gave instruction 
iene modified them and gave em as Nos, 4 and 5 

sd instructions Nos, 6 and 7, We are of opinion that | 
15 gave a full statement of the law as applicable 

3¢ sought to be established by appellant, and that 
am err in modifying Nose 8 and 3, and that 

; 7 were but a repetition of that which was given, 

| i ‘Upon the whole record, we are of opinion that appellant 
; 5 has nothing of which to complain in the verdict 


the judgment, 
me Judgment is therefore affirmed, 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. hnee I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
A 


‘ 


‘, 
Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of qur Lord one thousand nine hundred and fifteen, 


within and for the Second District of the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M. NIEHAUS, Justice. ,/ 
% A 
CHRISTOPHER C. DUFFY, Clerk. 1 9 q = A. 4 9) 5 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 


of October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, 


to-wit: 
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Gen, No, 6125, 
Harley Baitty, appellee, 

vs Appeal from Peoria, 
Toledo, Peoria & Westerm 


Railway Company, appellant, 


Dibell, P, J, 

On the evening of the 30th. day of September A, D, 
1913, Harley Baitty attempted to board a train of the Toledo 
Peoria & Western Railway Company in the City of Peoria, 
and Was run over and so badly injured as to necessitate the 
amputation of both legs, He brought suit against the rail- 
road company to recover damages for gaid injuries, and on a 
second trial, the first jury hating disagreed, recovered a 
verdict and a judgment for *35,000 from which the defendant 
below has appealed to this court, The declaration consisted 
of twelve counts, of which the third, seventh, ninth, tenth 
eleventh and twelfth were withdrawn from the consideration of 
the jury by the court upon the trial, The other counts of{ tne 
declaration alleged, in various ways, that appellee was in the 
act of boarding the train with the intention of becoming 4 
passenger thereon and was in the exercise of due care for 
his own safety; that appellant then and there started said 
train without warning appellee of ite intention so to do, 
after appellee had been invited by the servants of appellant 
to board said train at thet place and time; and that because 
of such wrongful conduct on the part of appellant, appellee 
Wage injured, The declaration also alleged in each of said counts 
that appellant had long been in the habit of stopping its 
passenger trains at a point between the Union Depot and the 
Illinois River bridge in the City of Peoria; that for a long 


time prior thereto it had been the practice and custom for 
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large numbers of persons to board the passenger trains of 
appellant at such point; and that appellant knew of and 
sanctioned such custom, and had permitted and invited intending 
passengers to board its trains in that manner. 

The passenger trains of appellant, leaving the Union 

Depot in Peoria on their east-bound run, cross Channel Street 
inmediately after emerging from the train shed and then proe= 
ceed in a northeasterly direction across certain tracks of the 
Rock Ta@aland Railroad and the bridge over the Illinois River, 
and thence Fast, It is the contention of appellee that appele 
lant's train No, 3, on the night in question, came to a full 
stop just after leaving thse depot, so that the first passenger 
coach, known as the -smokine car, rested on Chestnut street; 
that appellee approached this motionless train for the pure 
pose of boarding it, having a ticket in his pocket entitling 
him to passage from Peoria to Washington Illinois, tock hold 


of the hand rails with both hands and was about to place 


his foot on the lowest step. whem the train started without 


any warhing and with a great jerk; that he had been invited to 


board this train at this point by a man in uniform, standing on 


the platform of the car, whom he understood to be one of the 
servants of anpellant; and that the jerk with which the 

train was started caused him to lose his hold on the car and 

he was sk% thrown under the wheels and injured, It is the 
contention of appellant that the great preponderance of the 
evidence shows that this train did not stop at Chestnut Street 
that night at all; that appellee attempted to get on the train 
While it was in motion and was injured thereby; that no emp~ 
loyee of the company invited him to get on; that appellee was 
intoxicated when he tried to get on the train; and that appel- 


lant had no custom of stopping its passenger trains at Chestnut 
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Street and inviting and permitting passengers to board its 
trains there, but that it was occasionally obliged to stop 
tts traine so that a part thereof rested on Chestnut Street, 
because its crossing of another railroad ahead was blocked 
by other trains, 

Patter an exhaustive examination of the record 
itself, we conclude that the verdict of the jury and the 
judgment of the court are against the clear preponderance 
of the evidence, and that the cause ought to be submitted to 
another jury. We have examined the record very carefully upon 
the various questions presented, and find none on which the 
preponderance of the evidence favors appellee, | Two witnesses 
testified for appellee that the train was at a standstill 
when he tried to get on, one of these witnesses being 
appellee himself, four witnesses testified for appellant that 
the trail wag in motion when appellee was trying to board it 
and of these witnesses two were not railroad men, while 
the other two were not employed by appellant but by another 
railroad company at Peoria. On the question whether or not 
train No, 32 stopped at Chestnut Street the night in question 
before appellee attempted to get on, two witnesses, one being 
appellee himself, testified that the train did so stop, while 
at least nineteen witnesses testified that the train did not 
stop at~ all after leaving the Union Depot until after the 
rear of the last coach was north of Chestnut Street a considere 
able distance, It is true that someof these witnesses were 
railroad men, working for appellant, but at least ten of them 
witnesses on this point had no connection with appellant or any 
other railroad company and were entirely disinterested, so 
far as we can judge from the record, 

On the question whether or not an employee of appellant 


invited appellee to board the train at Chestnut /ihere was little 
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evidence introduced for either side, | Appellee testified that, 


as he went along the street towarda the train, a man on the 
platform, whe appeared to be dressed in a blue uniform, called 
out to him to "Hurry up,” but appeliee afterwards failed to 
identify eahher the conductor or the brakeman on duty on that 
train that night as being the person whe had made that remark 
to him, while the conductor and the brakeman, the only 
uniformed servants of appellant on that train thai night, 
denied that they had seen appellee before he was run over or 
that they had urged or invited him to voar’ the train, 

Appellee and four others testified that he was not 
intoxicated the evening of the accident, while sixteen witnesses 
testified for appellant to circumstances which make it appar~ 
ent that appellees was under the influence of liquor when he 
attempted to board the train, Three doctors and two nurses 
testified to the odor of liquor on the breath of appellee after 
the accident and to the fact that the amount of anesivhetic 
required in his cage before operating upon him immeciately 
after the accident was less than usual because of his being 
under the influence of liquor, In rebuttal, one of appellee's 
Witnesses testified that while anppeliee lay on the ground, 
just after being injured, some one produced a bottie of whiskey 
and gave a part of its contents to appellee, This witness was 
the only one who testified to this occurrence and he was unable 
to identify the person who produced the liquor, Othere pre= 
sent at the same time denied that any such thing happened, 

Fifteen witnesses testified for appellee that this 
particular train was in the habit of stopping with one or 
more of its coaches on Chestnut Street and that passengers 
frequently boarded ‘A nt that point, and while the train was 
at a standstill, Twenty eight persons testified for appellant 


that there was no established custom on thes part of the 
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servants of appellant operating this train to bring it to a 
stop at Chestnut Street, and many of these witnesses stated 
that such persons as occasionally boarded this train at 
Chestnut Street, did so while the train was moving slowly across 
the street, ‘t+ is true that) some of appellant's witnesses on 
this point were railroad men and possibly not disinterested, 
but many of them were without any apparent intereet ekakexex 
whatsoever, 

A careful examination of the evidence in the record 
leads us to the easeiuakin that a the clear preponderance 
of the evidence shows that appellee was under the influence 
of liquor and that he attempted to board the train while it 
Was in motion; that he was not in the exercise of due care 
for his own safety and that thers was no negligence on the 
part of appellant contributing to the accident, 
We believe the case should be submitted to another jury. 


The judgment is therefore reversed and the cause remanded, 
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STATE OF ILLINOIS, ) 
SECOND DISTRICT. ;°° J, CaristopHeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, [ hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, 


within and for 


eee The Hon. 


\ M. DAVIS, 


AT A TERM OF THE APPELLATE COURT, 


in the year of our Lord one thousand nine 





on Tuesday, the fifth day of October, 


undred and fifteen, 


the Second District of thé State of Illinois: 


DORRANCE DIBELL, Presiding Justice. 
et 


DUANE J. CARNES, ot 


JOHN M. NIEHAUS, 


¥ _ CHRISTOPHER C.. DUFFY, phere 





BE IT REMEMBERED, 


ofvOctober, A. D. 


that afterwards, to-wit: on the 20th day 


1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, 


following, 


in the words and figures 






mut 


vw. tedotod 3 ed’ -“sbesuT ao- ,swaito 





 meadhet bas betbrui enia baseuods no bias) 


















:eafomifil to stst2 : 


.sottaut 


,QUAHSIM .M UBOL 
vyevia . autor 


BE ee Saag ie beth ad 
sie Weta siereiemnemnesiieeas. A, Voce, 


“eae ve n os ie pa eels 8 oi ee Sai. my] 
Sr a RSE TCT Maas TE oat ga ot 


| usb Wt08 edt ao itiw-ot ,ebrewredts tadt asATEMaNas 
hye ent oe ‘rata 


at belit aew txv0D edt; to eh ere ed? ares ‘2 4A 18 





; 5g aeibat? bas abrow oda at «P5409 bisa 40 soitto 20k 


* i hia ie “7 ' ; i : 3 


ae 
F seh 
ifs . é . wy ashe 
y 
; ying oR 
, ‘ 
ia 3 


: 4 
- id | ’ 
" yo ee 4 wil ade AR "4 
> : 
hy BA 
i ¥ 
une 
‘\ r/ 
\ i 
A ‘ ‘ ‘ " 
‘ 
ve } Ame tls Veta nf) ry \ x ee ‘ , 
‘ ‘ ) % 
» s 
4 &s ~~ 5 
} Pe) 1 ie OD 


Gen, No. 6069 
Henry Mullen, Deft. in error 

vs Error to Lake, 
W. O, Johnson, Receiver 4&c, 

Plaintiff in error. 
Carnes, J, 

~+-0n the 5th, day of August 1912, Henry Mullen defendant 

in error, hereinafter called the plaintiff, was driving a 
covered Wagon with a load of cut flowers on a public highway 
from the city of Lake Forest, Illinois, north to the City of 
Waukegan, and while crossing th= double tracks of the Chicago 
& Milwaukee Electric Railroad Company, of which company W, 0, 
Johnson, the plaintiff in error, was receiver, the hind 
wheel of his wagon was struck by a car running north on the 
east track and he claims to have been injured by the shock of 
the collision:+He brought this action to recover fer that 
injury and filed a declaration of one count charging in general 
terms negligence of the defendant in careless and improper 
management of the car. A plea of the general issue was filed 
and the case proceeded to a jury trial, At the close of the 
evidence the defendant moved for an uninstructed verdict, and 
on motion of the plaintiff a juror was withdrawn and the case 


continued, Thereafter the plaintiff filed an additional count 


_@harging wilful, wanton and malicious injury. The plea of 


general issue was ordered to stand to the additional count 
also, and a second jury trial followed, The court submitted 
to the jury three forms of verdict, one as to the original 
count, one as to the additional count, and a third finding the 
defendant not guilty. The jury found the defendant guilty 
under the first count, and assessed plaintiff's damages at 
#1,500,00 but found the defendant not guilty under the 


additional count, The court, after overruling motions by the 
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defendant for a new trial and in arrest of judgment, entered 
judgment on the verdict for %1,500,00 and the case is brought 
here by the defendant by writ of error, 

The plaintiff was a man about 45 years old, in the 
employ of a florist and had been over this highway many times 
and was familiar with the location and operation of cars there, 
He had been driving north om a highway that ran a little dise 
tance away from the electric railroad, perhane 45 feet. At a 
point not far from where the accidenthappened the car tracks 
came on to the public street at a place where it deflects 
slightly to the east, It was natural and usual for drivers 
of vehicles to cross the car tracks to get on the east side 
of them at about this point where the road deflects, and 
there Was a portion of the road worn by travel indicating 
where teams had often croseed, The evidence is conflicting 
whether plaintiff crossed at the beaten path or drove aiong 
the west track for some distance and then abruptly turned and 
crossed the east track ahead of the approaching car, If he 
Was crossing at the usual place there is some ground for the 
contention that the motorman was neglogent in not, after 
Observing him, having his car in control sufficiently to pre= 
vent the accident 42 me view was unobstructed for several 
hundred feet from the place of the acoident.@rr, on the other 
hand, plaintiff was driving on a parallel track and suddenly 
turned in front of the approaching car there is little, if any 
ground for holding the defendant negligent in not akkunnking 
anticipating the plaintiff's action, The game considerat= 
ions are important on the question whether the plaintiff was 
at the time in the exercise of due care, There are many casés 
holding the obvious fact that the driver of a vehicle who 


drives along parallel to a street car track in a public highway 
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and suddenly turne upon that track without looking to see 

if a car is approaching is not in the exercise of ordinary 
care and is guilty of contributory negligence, and it is not 
true as plaintiff's counsel seem to assume in their argument 
that the driver of a vehicle has-the right to drive on a street 
car track and rely on the motorman stopping his car to avoid 
a collision, The court said in the case of The Chicago Union 
Traction Company v Jacobson, 217 Ill, 404 on page 408:= "The 
law does not permit one in such a place to drive in the path 

of amoving car, relying on those in charge of the car to 

stop it and protect him from injury." Drivers of vehicles 
have not equal rights in the highway with a street car company 
to the extent that they may drive across street car tracks 
between street interaectione knowing that a collision will 

be inevitable unless the car is stopped. ibid, 

The case at bar is, in many respects, like that 
of Hank v Peopia Railway Company, 154 Ill. App, 478 and but 
for the question whether the plaintiff was crossing the 
defendants tracks at a usual place of crossing we would 
conclude, as we did in that case, that there is nox right 
of recovery, It will readily occur to any one that he should 
and ordinarily does, take more precaution in crossing streets 
on which there is much traffic or on which there are car 
tracks, at places not customarily so used than at places that 
are habitually so used, and it is equally clear that a street 
car should be operated with more Gare at places habitually 
used for crossing by the public, The courts recognize this 
distinction (The Chicago City Railway Company v Tuohy, 196 111 


410)It is true plaintiff was not crossing defendant's tracks 


at the intersection of streets as in most cases where the 


above rule is applied, but if the motorman saw him driving 
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along the track without crossing at the usual place he might 

well assume he did not intend to cross and not hold his car 
under so good control as if he saw him approaching the usual 
place where vehicles passed over the tracks, 

The evidence on the question whether the plaintiff was 
crossing the tracks on the street or highway on the beaten 
path, and consequently at the uaual place of crossing, where 
the motorman would be presumed to know that there might be 
vehicles crossing and therefore be held to better control 
of his car if he saw an approaching vehicle, is not only con» 
tradictory but is much of it vague and unsatisfactory, It 
seems to us it tends mere sheencls to prove that the plaintiff 
Was not crossing at the beaten track but was driving along 
on the parallel railway track much farther than would have 
been the case had he crossed the tracks at the usual place; 
but the record ise not clear enough in this respect so that 
we feel authorized to follow the course takenin Hank v 
Peoria Railway Company, supra, and reverse the cause without 
remanding. 

; There is conflict in the evidence ae to the speed 
at which the car was running and to whether or not sigoals 
wise given, The accident did not happen at a street intersec= 
tion and therefore there Was no occasion for signals except 
insofar as might be deemed necessary in the exercise of care 
by the motorman to give warning of the approach of his car 
when he sees a vehicle apead of him that might, in the absence 
of warning, turn upon his track. If it was at a place where 
the motorman should know that vehicles generally crossed his 
track there would be mich more necessity for signals than 
if the vehicle was proceeding on a parallel track with no 
presumption that it would turn across ahead of the car, 


There is no evidence to sppport a verdict of wilful and 
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Wanton conduct in running the car at a high gate of speed, 
The verdict of the jury finding the defendant not guilty on 
the second count was right, And even if the defendant was 
guilty of negligence contributing to the collision andinjury, 
the law does not permit a recovery if the plaintiff was 
negligent in failing to employ all reasonable means to avoid 
the collision, 

We are not satisfied from a reading of the 
record that the plaintiff received a serious injury, He was 
not thrown from the wagon, The wagon was not injured except 
to break one or two spokes of the rear wheel, The car stopped 
within three feet after it struck the wagon, Plaintiff was 
able thereafter to pursue his business driving a florist's 
Wagon and lost no tims. He was not examined by a physician 
until more than two weeks after the accident and then there 
Was no external evidences of violence or bruises, He claimed 
to have been thrown back in the wagon and to have lost control 
of his head and neck muscles; that he could not hold up his 
head a few minutes afterwards, and had a pain in the head 
and in the region of the heart, and dizziness, When examined 
the doctorx found some tenderness on the right side over the 
region of the right kidney and found his heart irregular and 
intermittent, which he testified was due to a nervous condition, 
and that there was no functional disorder, The physician was 
only able to testify from what the plaintiff told him and 
the condition of the heart, and said there was a possibility 
that the condition might have existed for years before, 

That it might have existed therctofore without the plaintifi 
knowing it, though probably not. The evidence as to the ine 
jury rest entirely upon the testimony of the plaintiff and 
this physician, The plaintiff said he never sufferec any 


of these symptoms before the accident. It does not sposar that 





} 
; 
& 


s 
a 


taut tons sotatifoo ott of gittodrttnos bone tH of 

























.beegs To “Stee dyti s tn tao bit i 
“so Yitug ton dadbine teh sit gather’ yxft ert yh 
‘gkw tnebmeteh eit Yr move OMA tigi Whw tit 


; fe 2 
‘eew Yiktaisiq sit tt ~eVeosr s meee rh 
btova ot Bawem re ile yolqme ov gkittst i 
7.) a ‘ £ fe Yitneupes. 
edt to pitbaet 2 soit porte tise’ feat bn WP" na | 
aw 68. eeutitt evokes s wesc a dase et act 
~" tqeoxe" beristnt ton exw nogew sith noybw Bits iron’ a 
3 eo ent feb xa%e ott to avitod ‘ow x0'br oa 
“eaw thitctslt mogew ent aout +r thot 
‘etintzort = gatvixh eeentaud etd exbtug os tes 
metotey ay 8 vw bentmkes tom al elt seinky on deat 

| Gent mets bas tnebroow ett rots Aifaew' owe’ nat 
bemtelo eh .eeetutd to sonefoity to aeombtive £ f oe oa 
Loxtnod deol eval ot brs fogaw edd nt Youd aworit? ey 
bit qu bLod Yor bikes" en Mais {eefdecdxOaT a! iit 
based ait at ateqs bed bose ,ebtawietts setunim we rs 
benimexe necW .ebentsxtb ‘bas .d1seit bid Yo" notgey edt ¢ . 
Oat sevo shite tight sit no eeemtebaed whos bivot xxof fe ' iS 
“BRS caisgetzt trsotl etd Bihwot pas yomhix’ Higts Pra’: ‘ot ek 
~tottbbavo evovren b ot sub saw Bettttes}° en HOtAW thet x: 


f 


mp 
sets 


ba netote yay ent © .tebroeth Latottoniit on esw bxedd st 
Bie mid Blof “tttentete alts daAw mott ¥tites} or ce 
“WHitdteeoq & saw Stddd bist bas ,ttaed’ Sat to mobe Eo 
eetoted sxesy tot Deve tx@ vs. tiogim sdntieie 
tttentslq edt thortt~ exotossitek? hetetxe evar rte ite ‘Bit 
anthexs 6¢ eh Sohebrve bat” “ton vidadory myrodt (dP gn ax 
bra Ptr satatt’ ets to - “gromt# e89 eat Roae onnitmuyed uh 
betetive téven bit bse” ‘Tittatel: ont wmardteydq” 


c “fon e60b FITS PhbbIook BAF!" eto x: « emodemt 
Dae - pare a : a : oe, te? 






he claimed to have been injured or hurt in any way at the 
time of the accident when the car stonped, and there were seve 
eral persons present as he got out of the wagon, He may 
have received a shock from the ‘jar of the collision, and may 
have suffered substantial injury therefrom, but if so it would 
seem some evidence of that fact might have been produced by the 
testimony of parties other than the plaintiff himself, and 
his physician kumkified testifying mainly from the plaintiff's 
own declarations, We do not hold, however, that the evidence 
does not warrant a finding of substantial injury. But we are 
of the opinion that the finding of due care by the plaintiff 
and negligence of the defendant is not sustained by the evidence, 
and that there should be an opportunity given for further 
investigation , No error in admission or rejection of evidence 
or in giving or refusing instructions is suggested in the 
brief of plaintiff in error, 

The judgment is reversed and the cause remanded to 
the Circuit Court for further proceedings, 


Reversed and Remanded. 
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STATH OF ILLINOIS, ) .. 
SECOND DISTRICT. } cai 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TesTIMONY WHEREOFR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held ‘at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 


within and for the Second District of the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J) CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. | QO 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED , that afterwards, to-wit: on the 20th day 
/ \ 


the Clerk’s 


ice of said Court, in the words and figures 


of Oetober, A. D. 1915, the opinion of the Court was filed in 
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f 
following, Ao-wit: 
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Gen, No, 8079 


Ralph Butler, appellee 

vs Appeal from Co, Ct. Wenderson, 

David A, Whiteman, appellant, 
Carnes, J, 

Appellee, Ralpii Butler, sued David A, Whiteman, the 
appellant, in a justice court on a claim for furnace pipes, 
registers, etc., furnished by appellee to appellant. 
Whiteman did not defend before the justice, but appealed to 
the county court from a judgment for the full amount of the 
Claim, In the county court there Was a jury trial, «nd the 
judgment for the amount claimed, from which judgment this 
aopeal is prosecuted, and a reversal aaked solely on the 
ground that the verdict is not sustained by a preponderance 
of the evidence, 

Appellee insists, with some reason, that the abstract 
does not sufficiently show the judgment to entitle the ap _ 
péellant to a consideration of his case by this court; but we 
have read the evidence and will decide the case on its merits, 

> It appears that appellants house . been destroyed by 
fire, and he required a job of plumbing, and heating pipes 
and xxsk registers for the new house that he was constructing 
but supposed his old furnace would serve his purpose, He sent 


appellee specifications that had been prepared for plumbing 


and heating, and afterwards there was a conference between 
the parties having these specifications before them, and 


appellee prepared, signed and handed to appellant a paper 


_ writing in which he proposed to de the plumbing work described 


in detail, and differig somewhat from the deseri tion in 
the specifications, for %310,00 one-hald payable on arrival 


of material, and one-half when the job should be completed. 
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Appellant afterwards concluded the old furnace would not 
serve his purpose and bargained with appeliee for a new 

- furnacx at an agreed price of %64,50, Appellee proceeded 
with the work, including putting in of the furnace pipes, 
registers, etc, which is spoken of an the furnace job, 
and during the progress of th e work sent appellant a 


statement, or bill, as follows: 


" 4 Plumbing and lighting job $310, $155.00 
" } Furnace job, 62.50 
" 1 Furnace E 64,50 


$281, 50" 
which appellant answered, enclosing his check, as follows: 
"I amenclosing check for $319,50 which is half your bill 
of $310.00 and full pay for new furnace, " & 

The dispute is on the question whether the $310,00 
proposal included the furnace work, The written proposition 
did not include that work, but appellant claims and testig- 
fies that the only purpose of the writing was to indicate 
Changes from the specifications in doing thé plumbing work; 
that when the paper Was handed to him he objected that it 
did not include the furnace work, and appelles said something 
to the effect that that was all right and waa to be considered 
as included in hie bid, and in this appellant is corrobcrated 
by his two daughters who came into the room during the convere 
sation and testified to statements indicating thatthe offer 
Was to include the furnace work in the bid of $310,00. 

Appellee testified that it was not agreed in this intere 
view that he should do the furnace work, but that ‘2 after 
Wards met appellant and contracted with him to do it for 
$125,00, Appellant admits the later meeting at the place 
mentioned by appellee, but denies that anything was there 


eaid about the furnace work. Therefore thse jury hac for 
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i 
consideration the testimony of appellee, corroborated by the 


written statement of what he proposed to do for $310,00 which 

it is admitted he made and’ handed to appellant, in support of 
appellee's claim, contradicted by appellant, supported in part 
by the testimony of his two daughters, They believed appellee 

and found a verdict accordingly, 

Appellants counsel have mith much industry, collected 
and cited cases in support of their propos tion that ~ Where 
the Appellate Court from a careful examination of all the 
testimony is convinced that the verdict is clearly and 


manifestly against the Weight of the evidence it will set 


- @gide such verdict and reverse the judgment, This is no doubt 


the law, but in stating it and arguing for it the words "clearly 
and manifestly" must not be overlooked, It is not the duty of 
this court to set aside verdicts and reverse judgments merely 
because from a reading of the record it seens to us that the 
verdict is not supported by the evidence, and it is not true 
that the preponderance of the evidence on any controverted 

fact can be determined by counting the witnesses that testi- 
fbhed on the one side and the other, It is true that the 


number of witnessea testifying for or against a given statement 


. of fact is important and to be considered, and obviously true, 


as has been steted in substance by the courts in cases cited 
by appellant, that where no reason appears for discrediting 
witnesses shexe is no preponderance of evidence when one 
witness testifies to a fact and another denies it; but that 
reasons, not apparent to the reviewing court, may exist and be 
apparent to the jury and the trial court who heard them tes= 
tify is a common sense proposition that has been again and 
again recognized by the courts, From a careful examination 


of the record we cannot say that the verdict is clearly and 
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STATE OF ILLINOIS, eee 
SECOND DISTRICT. Were 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appeliate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
vf October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE} APPELLATE COURT, 


Begun and held at Ottawa, on Tuegday, the fifth day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 







within and for the Second District of the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES; Justice. 
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CHRISTOPHER C. DUFFY, Clerk. 


Hon. JOHN M. NIEHAUS 


E. M. DAVIS, Sheriff. 





BE IT REMEMBERED, tha't afterwards, to-wit: on the 20th day 


of October, A. D. 1915, the opinion: of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6082. 
Rosa Reeves, anpellee 

vs Anpeal from Peoria, 
Peoria Railway Company, appellant, 
Carnes, J, 

"Rosa Reeves, the appellee, was injured September 

18, 1908, while a passenger on one of appellants street cars 
in alighting therefrom, and brought this suit for damages, 
Claiming that the car stonped for her to alight and while 
she was doing so it suddenly started and she was thrown to the 
pavement, There was a jury trial resulting in a verdict and 
judgment for appellee for $600.00 which judgment was reversed 
by this court and the cause remanded because of errors of law 
found in the record, (164 Ill. App. 611.) The cause was re- 
docketed in the circuit court and again tried by another judge 
thereof, and a jury, resulting in a verdict for %5000.00 in 
favor of anpellee, The court after overruling appellant's 
motion for a new trial, entered judgment on the verdict, from 
Which judgment this appeal is taken, 

It is claimed by appellaat that appellee was injured 
because of attempting to alight from the car before it stopped. 
The claim of each party is supported by direct and clear evidence 
The testimony of appellee and witnesses introduced by her makes 
a clear case of due care on her part and negligence of appellant. 
The testimony intreduced by appellant makes a clear case of 
due care on ite part and negligence by appellee. It wae 
the province of the jury to ascertain the truth from the con- 
flicting testimony of these witnesses, While there was 2 
direct conflict, it can, in part at least, be reconciled 
without imputing wilful perjury if we remember ti« contrae 
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occurrence involving the confusion incident to such an accident, 
Appellant produced the larger number of witnesses in support 

of its theory of the accident, There is some variance in the 
testimony of these witnesses, and the opportunities of the 
various witnesses for both parties for observing what happened 
were not the same, There is a fair question whetler the 
finding of negligence of the defendant and due care of the 
plaintiff involved in the verdict is sustained by the prepone 
derance of the evidence, But two juries hade rendered verdicts 
based on this finding, and those verdicts have been sanctioned 
by two different trial judges, Whatever might be our view of 
this question, if this were the first trial, we do not feel 
Warranted in now holding that the verdict on this question 

is so manifestly against the weight of the evidence as to permit 
a reveraal of the judgment on that ground, 

}—ippeties was at the time of the accident a married woman 
about thirty five years old, There is no question that she 
fell upon the sidewalk striking her back and head andi was ren= 
dered tnconscious, and continued in bed for several weeks, 

and agterwards a fistula formed which was removed, Two opere 
ations hre said to have been undergone, since the accident, 

one for fistula and one for removal of the womb, It is not 
claimed by appellee that the conditions necessitating those 
operations are provem to be attributable’ to the shock and 
injury received from the accident, and it is said that any 
opinion on the subject is purely speculatiga, but that the 
severe shock and amka@mm serious injury she received must 

have had as much, or more to do with bringing about these 
conditions as anything else, Appellee said an operation for 
fistula was performed by Dr. Hanna September 19, 1910 two years 
after the accident, and she said another operation was performed 


by Dr. Meloy in January 1914, As to the operation of Septemberls 
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1910, Dr, Hanna testified that on that date he operated uon 
appellee, removing her appendix, both Fallopian tubes, the 
right ovary, amputated the neck of the womb, fixed up a bad 
vaginal outlet, and opened 4 fistula in connection with the 
anus; that in his opinion the condition which made the 
operation necessary was due to infection of the tubes and 
could not be produced by an accidental injury, He also testi- 
fied that a fall from a car would not tend to produce pro 
lapsus of the womb, Two sthed aks al Glens testified to the 
effect that the conditions making necessary these operations 
could not have ceiubeed from the injury received at the time of 
the accident, The medical testimony seems to agree that the 
cause of the condition which made the operation of September 
19, 1910 necessary was an infection, perhaps, though not neces~ 
sarily, of Gonnorheal origin, 4 

We think it fairly proven that anpellee sustained a 
somewhat severe and serious injury at the time in question} 
that there was a concussion of the brain and an ordinary abscess 
that this injury was not the cause of the principal physical 
trouble of plaintiff at the time of the trial, but that for 
the most part her then disability resulted from other and 
independent causes, The injury at the time of and resulting 
from the accident, caused pain and suffering, and she wae 
entitled to a substantial verdict because thezeof; but we 
are of the opinion that the verdict of $5000.00 is so excessive 
as to be manifestly against the weight of the evidence, that 
a verdict for half that amount is the extreme limit of what 
she should have been allowed under the evidence in the case, 

Appellee argues that there was muksxkntiaX axxrmx sube 
stantial error in refusing its inetruction number 6 by which 
it was sought to inform the jury that appellee had failed to 


produce any competent evidence tending to prove that she haa 
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paid or become liable to pay any amount of money for hospital 


pill or for the services of any physician or surgeon, It is 


true so far as we can see, that there was no competent 
evidence as to any certain amount paid or liability incurred 


for hospital bill. Appellee testified she could not say how 


- much the bill wag, but there was proof that she was at the 


hospital and received attendance there, which perhaps tended 
to show that some payment had been made or liability incurred, 
Evidence was offered by appellee that a bill for physicians’ 
services had been incurred, in connection with her injuries, 
in the amount of over %200,00. It is suggested by appellant 
that this instruction is good notwithetanding that evidence, 
because the bill might have been presented to, or paid by the 
husband, which appellee answers by calling attention to our 
statute and decisions thereunder making either husband or 
wife liable for family expenses including medical services 
furnished to either, The instruction was properly refused, 
if there was any evidence tending to show liability, even though 
that evidence might be unsatisfactory, We do not think the 
court erred in ceftwing x&x refusing it. 

No other error is assigned that we consider of suf} 
ficient importance to require discussion, 

_ We are of opinion that the judgment for $5000.00 should 
not be permitted to stand and should be reversed and the 
cause remanded unless appellee enters a remittitur of the sum 
of $2500.00 This opinion will be lodged with the clerk of 
this court and appellee's counsel notified and if, within 
seven days, a remittitur of that amount is entered the judge 
ment will be affirmed at appellee's costs . Otherwise it 
Will be reversed and the cause remanded, 

Appellee having entered a remittitur herein in the sum of Twenty 


five Hundred Dollars, the judgment is therefore affirmed in the 
gum of Twenty Five Hundred Dollars at the costs of appellee. 
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STATE OF ILLINOIS, |. 
SECOND DISTRICT. (°° 1, CaristropHeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of Oetober, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of.our Lord one thousand nine hundred and fifteen, 
the Second District of the State of Illinois: 


within and for 
Justice. 


DORRANCE DIBELL, Presidin 


DUANE J» CARNES, Justice. 
ce ae ~~ 
JOHN M. NIEHAUS, Justice. 9 ty A. 2 9 5 


Present--The Hon. 
Hon. 


Hon. 
CHRISTOPHER C. DUFFY, Clerk. i 
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E..M. DAVIS,, Sheriff > 
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BE IT REMEMBERED » that afterwards, to-wit: on the 20th day 
Ge G@etober, A. D. 1915, tthe opinion or the Court was filed tm 


the Clerk’s office of said\Court, in the words and figures 


following, to-wit: 
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Gen, No, 6088, 
Richard A, Smith, appellees 
vs Appeal from Lake, 
Bred Grabbe, et al 
Delos R, Ames, et al appellants, 


Carnes, J, 

This is an appeal from a judgment against the four 
appellants, Delos R, Ames, Henry C,W, Meyer, Herman Stelling 
and Martin Moree, ‘rendered in favor of Richard A, Smith, the 
appellee, on an amended declaration in assumpsit charging the 
joint liability of the appellants, and Fred Grawbe, George H, 
Radke, W, D, Griffith and F, B, Towner, on a promissory note 
described in the declaration as given by said eight men jointiy 
to one A, R, Thompson, and by Thompson assigned to appellee, 
i OS Se by counsel that the evidence shows that these 
eight men gave Thompson their three promissory notes, in form 
joint and several, for $600,00 each, due October let, 1903, 1904 
and 1905 respectively; that each of the eight men signed each 
of the three notes, and none of them signed any other note of that 
description; that soon after the notes were given, Thomppon sold 
and assigned the two notes last maturing to appellee; that those 
two notes were paid, and there is no question about their genuine} 
ness; that afterwards Thompson sold and assigned to appelles what 
purported to be the other of said notes, which is the note sued on; 
that afterwards it became known to appellee and some of the makers 
of the notes that there were outstanding a dozen or more sete of 
skilifully forged duplicates of these three notes, and the im iors 


refused to pay the note here in controversy claiming it to %: 


forgery. But they have never paid the gemuine note of this ieacription, 
On September 11, 1913, a few days before th: ten year 
statute of limitations would run on this note, this suit waa brought 


Bei his , 





















mot edt tentsgse tmemgbut « mort “ faoges 8 ae et a 
gntilet? mamtsi eToyeMl .W.0 ame oak oA soled , 
edt ,dtim@ ,A bisdoth to tovst mt betebaex’ enol 2 

edt gatgtado ¢heqmuees at nottetsioeh bebnsns ms m0 

| -H egtoe) ,ed¥s) bexT bus ,etmalleqas edt to ysil 7 

eton Yrorssimorq s m0 _teawoT ofl oe bas at LItLx “a. 

vitato, nen tdgts bites yd mevtg es nottaxsLosb ods att 
-eelleqcs of hengtees moeqmodT ys hae oacimod? A 

a eaeit tedt ewors sonebive edt tedt Leenuoo yd beergs 


@itot mi ,sesom yioeatmoig esidt tied? mosquodT sveg f 
ORL .B0RL te redotod eub «dome 00,0088 tot fatever 3 
dogs bengte mem tigts exit to tins tedt ivevisoesesr 2 BO 
tadd to stom tedto ye bengte meat 6 son bas ,eeton ent : 
bLoe moqqwodT ,anevty stew aston eft retts mooe tat 


eaodit tad? yeelleqas of yntistam text seton owt sit 


eentunes tfed? Jvods motseeup om at exsdd bas vbteq St9M ) oc 
a 

tsdw esllequs of bemgtees bane bloe noeqmodT ehirewretts tadé a 
{mo bewe ston edt at dokdw .eeton bins to tedto edt ed of 7 


Vo 
n 


eisian ede to emoe bas selisqqs ot mwonmd smaosd tt ahcattiond ad ! 
to etea etom to mesoh 2 gntbnetetuvo etew sredt tadt eet od } 
STeisu edt bos ,eeton eetdt ssedt to setsotiquh begtot Bd | 
Bed oo ti yaltmtsio yexrsvoitnoo at ered eton eft yaq oF be 
moftattoesh et: ' to eton entumeg et bleq teven evsed yet tud _eteg 20 er | 


tsey met @. ' etoted eysbh wet s ,eL@L II Tedmed Gok od 





tdguotd @aw dive eidt ,etom etd? mo mut biyow enottat 


mee 


and summons issued against seven only of the eight makess of the 
note (omitting Turner), Afterwards 2 declaration was filed 
describing the note in question except the omission of any 

mention of Towner, and counting on the joint liability of the eeven 
defendants thereon, A true copy of the note, including the signature 
of Towner, was filed with the declaration as a copy of the instrue 
ment sued on, Griffith is a non-resident, and was not served with 
summons. The other six defendants appearedm, filed a plea of the 
general issue, and affidavite of each of them denying his signature 
to the note, A Jury was fmbanifeled to try the issues so formed, 

but during the trial on motion of appellee, a juror was withdrawn 
and leave given to amend the declaration (Appellee says here that 
this Was done because he then believed that there was a variance 
between the note offered in evidence and the note described in the 
declaration) An amendment to the declaration was filed more than 
ten years after the note was due, making Towner a coedefendant, and 
describing the note as a joint note of the eight men instead of 
seven, and counting on the joint liability of the eight men, The 
pleason file were allowed to stand x to the amendments, No 

summons Was issued for Towner, and, there still being no service 

on Griffith, the other six defendants are shown by the record 
proper to have filed a plea of the ten year statute of limitations 
and it is there shown that the plea was stricken from the files of 
motion of plaintiff and over the objection of the defendants, No 
such motion or objection appears in the bill of exceptions, There 
Was a jury trial and a verdict against the eight defendants (including 
the two not served with summons or appearing) for %987,75, The court 
granted a new trial on motion of the six defendants appearing. 

There Was afterwards another jury trial, and a verdict against the 
six defendante appearing for $981.17. No witnesses testified to the 


genuineness of the signature of Grabbe and Radke, and after verdict 
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appellee dismissed as to them, but did not amend his pleadings. 
The court overruled the four appellants’ motions for a new trial 
and in arrest of judgment, and entered judgment against them for 
the amount named in the Hureiet 

Acpellants devote a part of their brief to the question of 
the legal effect of adding forged signatures to the cenuine 
signatures on a note, This question is assumed to be raised by 
the supposition that some of the signatures on the note offered 
in evidence may be genuine and some of them forged, It is true 
that under the evidence of witnesses as to the handwriting of these 
several makers, eoneidered alone, such a conclusion might reasone 
ably be reached, But it is agreed by counsel that these eight 
men signed one note, and none of them signed any other note of this 
description, and there seems no ground fr any other conclusion, 
It conclusively follows that the note offered in evidence was either 
the genuine note of the eight men, or it was a forgery as to each 
and all of them, Therefore, we see no reason for discussing 4 
proposition of law not applicable to the admitted facts, The con= 
trolling question presented here is whether, when a joint cause 
of action is alleged in the declaration against several obligors 
ona note, a judgment can stand against a part of them on proof 
of their liability and noneliability of the others sued jointly with 
them, The common law, so often recognized by the courts as to 
make citation of authorities superfluous, is that when a joint 
Cause of action ex contracto is alleged it must be proved as ale 
leged against all the defen“ants, unless a defense personal to some 
of them is interposed, with certain modifications of the rule in 
case One or more of the obligors are dead, which need not be here 
considered, because while the evidence showed that Towner was dead 
“at the time of the trial it did not appear whether he disd before 
“the suit was begun, and the other three defendants were certainly 


alive at the time of the judgment, 
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Therefore unless there is some statutory provision permitting 
a recovery in this case, the judgment must be reversed, Sections 
7a, and 7b. of our Negotiable Instruments act, Hurd's Revised 
Statutes, Chap, Ney g gections 2 and 3 of the amendatory act of 
1895, J, & Rag hte ee Te eater, Vol, 4 page 4369- provide that 
persons severally liable upon promissory notes, payable in money, 
may all or any of them severally be included in the same suit at 
the option of the plaintiff and for judgment in such suit, The 
parties do not discuss that statute, and appellee does not claim 
to be aided by it. Under the authority of that statute appellee 
might have, alleged the several liability of as many of these 
signers as he chose on this joint and several note, and joined 
them in one suit, and on proper obtained judgment against them, 
but he did not exercise the option given him by that statute to 
so sue, and we do not think the statute abré@gates the common 
law rule requiring a plaintiff to prove a joint liability of 
several defendants where he alleges such joint liability. 
Therefore this judgment must be reversed, We remand the cause bee 
Cause the declaration is capable of amendment to state a cause of 
action against one or more of the makers of the note, Whether a dece 
laration so amended would state a new cause of action and be open 
to a plea of the statute of limitations we will not now determine, 
We cannot know that such a defense would be interposed, A question 
whether the amended declaration on which this judgment was en= 
tered stated a new cause of action and was open to the plea of the 
statute is suggested by appellants! counsel, in xmwax their argue 
ment, but is not included in their points made for reversal or in 
their brief of authorities, and the suggestion is answered by ape= 
pellee by the assertion that it did not state a new cause of 
action and that the point is not preserved for review in the record, 
Without citing any authority upon the question whether a new cause 


of action is stated. Under these circumstances we are not inclined 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. her fi, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOFR, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT. 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


in the year of our Lord one thousand nine hundredj and fifteen, 


'of Illinois: 


i 


within and for the Second District of the Stat 





Present--The Hon. DORRANCE DIBELL, Presiding Tet hee. 


Hon. DUANE J. CARNES, Justice. 











Hon. JOHN M. NIEHAUS, Justice. } 
CHRISTOPHER C. DUFFY, Clerk. 19 b, ea we 
Wis aa fi | 6 ) ' 
6 IA 9 
E. M. DAVIS, Sheriff. all iA ma 1. 3 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 


of October, A. D. 1915, the ®pinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6095, 
The Simmons Motowe Co, appellant. : 
vs Appeal from Whiteside, 

Ruby B, Dudley, appellee. 

Carnes, J, 
Ruby B, Dudley, the appellee, purchased an automobile 

belonging to the Simmons Motor Co.the appellant, of its agent 

Clark, and paid Clark the agreed purchase price, As between 

Clark and hie principal he was authorized to seil the oar but 

not at that price, and his inetructions did not authorize him 

to receive the pay therefor, Appellant repudiated the sale, 

and after demand and refusal to deliver the car, replevied it, 

There Was a jury trial and = verdict and judgment for the 

defendant, and the case is brought here on appeal. 

There ie practically no dispute as to the evidentiary facts. 
Appellant was the agent of the Lewis Motor Co,, installing local 
agencies in Tllinois and Indiana, and retailing cars in Chicago 
A few weeks beaters the transaction in question it employed Clark 
as its agent to locate agencies in the state of Illinois, and 
to obtain orders from agents so procured for at least one car, 
for which he was directed to require a deposit of a certified 
check or draft, and send it, with the agenty contract, to 
appellant who would ship a car to the local agent, The car in 
question was furnished Clark by appellant with a chayffeur to 
drive and take care of it. The list price of the car was 
$1600.00; dealers price $1350.00, The car was somewhat worn, 
the speedometer was broken, but showed it had run 8600 miles 
and appellant authorized Clark to sell it to a dealer for * 
Clark was provided by appellant with circulars, literature. 
letter heads and cards used in its business, He went out into 


the state and after doing some business, reached Sterling, 
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Tllinois, where appellee was employed as a stenographer for 
one Burleigh, Manager of the Novelty Iron Works, there located, 
Burleigh had previous to that time written ao appellant and 
to the company they represented with a view to purchasing a 
car for hie own use, Clark visited Burleigh at his office and 
in the presence of appellee presented the business card of 
appellant on which was printed in the lower left hand etorner 
®J, ©, Clark, Territory Manager” which words, it seers, were 
printed there without the knowledge or consent of appellant, 
He stated he had called in answer to Mr. Burleigh's letters 
about the car, and produced a letter purporting to come from 
appellant and written on appellant's atationery, congratulating 
him on the fine work he was doing and instructing him to eell 
the car for *T, E.G." He named a price that he said those 
letters indicated, nine hundred and some odd dollars (the 
witnesses are not sure as to the exact amount) and said he 
Would take the responsibility of shading it down to %835,00, 
Clark had procured a public stenographer to write this letter 
on appellant's letter head without appellant's knowledge or 
consent, Appelleem, being present at the time of this trans= 
action with Burleigh, and knowing what there occurred, cailed 
on Ciark later the same day e took her and her family riding 
in the car and said he had discovered that a bow was broken 
and offered to sell it to her for #800,00, She acegpted the 
offer and paid him $25.00 to anply on the purchase price and 
took a receipt signed by him, She made a further cash payment 
to Clark of $200.00 the next day, and on the next day paid 
him $575.00 the balance of the purchase price, by drafts pay= 
able to his order, He then turned over the machine to her/ 
Meantime he had told her she could ect as local agent of app= 
ellant and had stated prices and terms to her, an’ given her 


literature to be used for that purpose. Shortly thereafter 
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appellee discovered some defects in the car, or missing parts 
and wrote appellant akking to be supplied with the partesx 
which was the first anpellant knew of the transaction, 
Simmons came to Sterling with an attorney, and, after some 
conversation with Burleigh and appellee, in which he seid Clark 
had been selling cars for them and was their agent, but was 
not bonded, replevied the car, 

We think appellant correctly states the law as foliows:= 
"The acte of an agent assuming to have authority to eli his 
principal's uxmma personal property will not bind the orincipal 
unless he has actually given the agent such authority or has 
held him out to the public as clothed with it." But a principal 
may be bound by clothing his agent with apparent suthority 
to do an act that he is not, in fact, authorized to perform, 
It is no doubt true, as appellant states that, "A commercial 
traveler or other agent has not usually authority to sell his 
samples", and that "Simply entrusting to the agent possession 
of property confers upon him no authority to sell the same," 
and that, "A person dealing with an agent must exercise ordinary 
prudence and reasonable diligence if the character assumed 
by the agent is of such a suspicious or unreasonable nature 
or if the authority which he seeks to exercise is of such 
an unusual or imoropable character, ©s woulc suffice vo put 
an ordinarily prudent man upon his guard, the party dealing 
with himmay not shut his eyes to the real state of the cassé 


but should either refuse to deal with the agent at all or 


' phould ascertain ‘rom the principal the true condition of 


affairs." And questions here raised are whether kh appellee 
did, in dealing with Clark, exercise ordinary prudence anc 
reasonable diligence, and whether the transaction was of an 
unusual and improbable character that would suffice to put 


an ordinarily prudent man upon hie guard, These were questions 
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of fact to be determined by the jury and the trial judge, subject 
to review by this court, Facts that must be determined 

largely on the knowledce of jurors and courts of the common 
transactions of business life, 8o far as the judgment reste 
on a finding of those facts we are not inclined to disturb it, 
It seems to us that anpellee conducted herself in the purchase 
of the car up to the time of payment for it, in accordance 
with what we conceive would have been the conduct of a man of 
ordinary prudence and reasonable diligence similarly situated, 
and we see nothing of a suspicious or unreasonable nature or of 
an unusual or improbable character that should have put a 
reasonable person in a»pellee's place on inquiry as to the limit 
of Clark's authority to sell automobiles for appellant, He 
came to her employer in answer to a letter she had written 

to appellant for him, her employer, regarding the purchase 
of an automobile for use, not as a demonstrating car, but 

for the private use of her employer. He had a car belonging 

to appellant, his principal, engaged in selling cars, that 

he offered to sell, He was, in fact, an agent of appellant, 
authorized to sell the car, and he had with him advertising 
matter furnished by anpellant such as agents ordinartly carry. 
Suppose Mr, Burleigh had purchased the car, Would he have been 
expected to ascertain the exact authority of an «gent of 

the company to whom he had written, who appeared in answer to 
his letter, and offered to sell him a car ahout which he had 
inquired in that letter? It is common knowledge that pure 
chasers do not so inquire of agents; that the instructions by 
principals to their agents as to the price and terme of sale 
are often, if not ordinarily, concealed from the purchaser, 
and that statemente by agents to purchasers ag to price and 
terms that they, the agents are permitted to make, are 


often untrue, and therefore the ordinarily prudent business 
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man does not ask for such information, and places little 
reliance on it if given, Mr, Burleigh did not buy the car 
but appellee did, We see no reason, however, why she, knowing 
ail that Mr, Burleigh knew about Clark's authority, should 
be held negligent in doing what we suppose Mr. Burleigh 
might have proverly have done had he concluded to buy the 
car 

It is true that a sagacious careful business man might 
not and probably would not, have paid for the car in the 
way appellee did, but that he would draw a check or draft 
payable to appellant inetead of to his agent. But if the 
jury's finding must rest ona conclusion that the ordinarily 
prudent person would, under the circumstances, have paid for 
the car in the way appellee did to the agent instead of the 
principal, we are not disposed to disturb that finding. 

No doubt there are many people who, under euch circunstances 
in purchasing an article, would pay an agent direct, if re- 
questaéd by him to do 89, and the jury may reasonably have 
concluded that the ordinarily prudent man, who is slways 
suggested as 8 standard, would have done the same thing, 

In most cases intelligent people much differ about what that 
“ordinarily prudent man" would have done under similar cire 
cumstances, and a layman is as capable of determining that 
fact asa a lawyer, 

On the proposition that a commercial traveler has not 
usually authority to sell his samples, anpellant cites 
Bailey v Pardridge 134 I11, 188, which holds that payment to 
a traveling salesman taking orders for future shipment of 
goods is not good because the agent is not in possession of 
the goods, but that, as a general rule, an agent in pose 


sesaion of the goods sold has an implied authority to receive 
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payment for the goods when sold by him, This is the only 
Illinois case cited by appellant under that head; but we as- 
sume that ordinarily one dealing with an agent selling by 
sample should take notice of the fact that samples, so used, 
are not generally put in the agent's hands for sale, But in 
this case the sample was put in Clark's hands for sale, 

and the jury evidently thought there appeared nothing suse 
picious in his offering it for sale in the way that he did 
to Mr. Burleigh and afterwards to appellee, 

Appellee cites several authorities on the general proposition 
that the power to sell goods implies power to collect the 
price, which we do not understand appellant's counsel to 
deny. Appellant quotes many authotities and argues much 

on the proposition that an agent cannot bind his principal 
beyond his authority, It may be said in answer to this line 
of argument, as was said by the court in Williams v Fletcher 
1329 Ill. 356, that thie is true as a general rule applicsble 
to property, but only true where no other element intervenes 
that , "Where the true owner holde out another, or allows 
him to appear, as the owner of or as having full power of 
disposition over the property, and innocent third parties are 
thus led into dealing with such apparent owner, they will 

be protected, Their rights in such cases @ not depend 

upon the actual title or authority of the party with whom 
they deal directly, but are derived from the act of the 

real owner, which orecludes him from disputing, as against 


them, the existence of the title or power, which, shksugk 


through negligence or mistaken confidence, he caused or allowed 


to appear to be vested in the party making the conveyance," 


While there is practically no diapute as to what was said and 


done in this case, it does not follow that there is mo cone 


A 
troversy about the facts and nothing left to be (one but to 
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apply the law to the admitted facts, which would leave nothing 
for the jury to determine. There are, as we have seen, 
conclusions of fact to be drawn from the admitted words and 
deeds of the parties to the controversy. Therefor: there were 
questions for the jury to determine, and in our opinion they 
were not, in any view of the case, sufficiently clear to permit 
a court to direct a verdict, It is suggested by aopellant's 
counsel that the jury may have been prejudiced and influenced 
by the fact that the defendant is a woman and the plaintiff 

a non-resident company or corporation, We do not ignore the 
consideration that in such cases juries are sometimes so 
influenced, and that it is the duty of courts to control ver- 
dicts that they believe have been so reach-dj but under the 
circumstances of this case we think it more than probable that 
the same verdict would have been reached had the defendant been 
@ man and the plaintiff another man with no reason to suppose 
that the jury might be biased by the personality of the parties. 
We do not think the verdict should be regarded or held as so 
obtained, and do not think it so manifestly against the 

weight of the evidence as to permit a reversal here on that 
groubd, Appellant's counsel calle our attention to four dif- 
ferent pages of the record in which he argues that error pre- 
judicial to him occurred in the rulings of the court on tes= 
timony, The abstract prepared by him shows none of these 

matters objected to, It has been often eaid by this and other 
reviewing courts that the appellant must present in his abstract 
of record the matter that he xumxk relies on for a reversal, 
and that a reviewing court will not go into an examination of 
the record to see if errors have been committed in matters 
not abstracted, The suggestions, however, do not seem to in= 


dicate errore of much, if any, controlling importance, 
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The court gave the jury of its own motion a general 
instruction intended to cover all the issues involved, and 
appellant complains that in this instruction the court told 
the jury te inquire from the evidence whether anvellant, by 
ite actions, justified the defendant in the belief, etc., 
when it is said he should have told the jury that the question 
Was whether a reasonably prudent person, or one acting with 
ordinary diligence, or one acting reasonably under the circum- 
stances, would have done wiat appellee did, and it is assumed 
that the jury may have concluded that appellee would be proe 
tected in acting imprucently and unreasonably in the matter, 
“The instruction is not free Pry criticism on that ground, 
put we think it hardly possible that the duxy was misled thereby. 
The distinction is too technical to affect the mind of a layman, 
Error in refusing instructions offered by the appellant is sug= 

> geated, We have examined the inetructions named and are of 
the opinion that the court did not err in refising them, 
‘and that the jury was fairly instructed on the law of the case. 
Finding no reversible error in the record the judgment is 
affirmed, 
Affi rmed,, 
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STATE OF ILLINOIS, j 
SECOND DISTRICT. (°° J, CurisropHerR ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the your of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Illinois: 

Present--The Hon.\ DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 


CHRISTOPHER\C. DUFFY, Clerk. ‘| 9 ¢, }. Re 3 4) 


E. M. DAVIS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
Of October, A. D. 1915, the’ opinion of the Court\was filed in 
the Clerk’s office of said Court, in the words and\ figures 


following, to-wit: 
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Gen, No, 6098 
Geo. F, Edmondson, for use, 


_-— Spe biant ; 


Pe 
a 


vs ~kppeal from Peoria, 
olph Pfeiffer, appellee, om 


Carnes, z. 

‘Appellants, Warners Features Co, Inc, and Kinga 
& Co,, each had @ judgment in a justice court againet Gep. #, 
Edmondson, the former for %75,00 and costs, and the latter for 
$63.30, and costs, and separate proceedings in garnishment 
were pending in the circuit court of Peoria County against 
Rudolph Pfeiffer, the appellee, to coliect those judgments, 
By agreement of parties the cases were heard together by 
the circuit court without a jury on a etipulation of facts, 
and a judgment for the defendant was entered in each case, 
and each of the appellants prayed and hae perfected an appeal 
to this court, They have included the proceedings in both | 
cases in one record filed here, Both cases involve the same 
question, which is presented and argued by counsel in their 
briefs as though they both arose in the same proceeding, and 
we Will deeseme so discuss it in this opinion, 

Oh October let. 1914. Edmondson entered into a contract 
with appellee to provide material and perform the work for 
the erection and completion of two two story frame houses on 
certain premises 6f appellee in the city of Peoria, for an 
agreed price of #7800,00 the work to be completed by January 
lst. 1915, The work was to be done under the supervision 
of an architect and finally settled for uk on his certificate 
after it had been completed and accepted, If Edmondson de= 
faulted appellee was authorized to take possession of the 


premises and employ others to complete the building, the ex~ 
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pense of so doing to be taken into account in the final 
settlLement between the contractor and appellee, 

It was further provided (and thie is the provision to 
be construed in determining this controversy) that Edmondson 
should on Saturday of each week furnish appellee an itemized 
statement of the amount of the pay roll for all labor 
employed by him upon the buildings during the week, and 
that anpellee should pay Edmondson an amount equal to that 
pay rol and that Edmondson should on the following Monday 
give to appellee a receipt for payment in full for labor for 
Bach workman named in the pay roll, and it was provided that 
this clause of the contract means and shall be construed to 
mean that the amount of the pay roll so paid to Edmondson is 
delivered to him for the express purpose of paying said 
pay roll and is in no sense a payment to him, and shall be 
used by him for no other purpose, 

The stipulation of facts recites that on November 
14, 1914, in pursuance of said contract, Edmondson presented 
to appellee an itemized statement of the pay roll for that 
week amounting to $360.20 and xp received anpelles's check 
for that amount, and on the following Monday Edmondson 
presented to appellee the receipt for the items of the payroll 
and said check was paid, and that five daye later (November 21) 
Edmondson abandoned the contract and received no further pey= 
ments from appellee, and that a party who had guaranteéd the 
performance of Edmondson's obligations under the contract un 
Gertook the completion of the job, 

Garnishee summons in these cases had been served on 
appellee before he am paid this pay roll, Appellee made 
payment on the supposition that he was obligated by the 
contract to so do for the benefit of the workmen named, and 


that it was not an obligation from him to Hdmondeon to pay 
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money that he should withold because of the service of the 
garnishee summonses, It does not appear that there was anything 
due Fdmondson or to become due unless this payment by appellee 
is taken as an adminsion that there was that amount due him 

at the time the payment was made, Appellants argue that it 
should be so taken and considered, and cite Wilcus v Kling, 

87 Tll, 107, and Western Valve Co. v Quay=Dakkn Co, 177 

Ill, App. 548 in support of that contention, This is the 

only miggestion by appellantea of error in the case, 

In the first cited case the court held that the 
garnishee defendant was liable because he had admitted an 
indebtedness by making a payment on account of the uxiding 
builder after he was served with process, and that it did 
not matter that the builder could not have recovered anything 
in a suit against the owner at that time because an archi- 
tect's certificate had not been furnished, as required 
by the contract. The other cage only reiterates this prop= 
osition of law, In neither case wae the question here presated 
involved, therefore neither of them is sankxwxiad controlling 
or even important, in determining that question, 

We are of the opinion that the language of the con 
tract in question here should be construed as creating a 
liability of appellee to the workmen named in the pay roll. 
Appellee had directiy promised to pay that sum for the 
benefit of the workmen, It is probable that the provision 
in the contract wae there placed for the protection of ape 
pellee against liability on liens that might have been served 
by the workmen if the amount had not been paid them, The trial 
judge did not err in so construing the contract, 

There was included in the payment in question 10,00 
for Edmondson, who it esems was laboring on the contract and 


Was the head of a family, No suggestion is made in appellants! 
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STATE OF ILLINOIS,: iad 
SECOND DISTRICT. aes 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day, of October, 
in the year of our Lord one thousand nine haedped’ wi fifteen, 
within and for the Second District of the State Of Illinoig: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE re CARNES, Justice. 


Hon. JOHN M. NIEHAUS, Justice./ 


CHRISTOPHER C. DUFFY, Clerk./ J OG | ./\. QA, 


E. M. DAVIS, Sheriff.’ 
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BE IT REMEMBERED/, that afterwards, to-wit: on the 20th day 
of October, A. D. 1815, the opinion of the Court was filed in 
/ 


the Clerk’s a ee said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6108, 


Emma Kime, appellee 
va Appeal from Grundy. 
Samuel Kime, appellant, 
Carnes, J, 
“Bama Kime, the appellee, filed a bill for separate 


maintenance against her husband, Samuel Kime, charging him 


Th ‘i 
with much BE answere@ de and explainueg the 


sy 


charges, and accus her, of/ much wrong doing. There Was a 
jury trial and a verdict for the complainant ‘nd finding thet 
at the time of filing her bill of complaint whe was, and that 
she now is, living separate and apart from her husband without 
her fault . e decree recites the submission of the issues 

‘to the jury and their finding thereon, and motions by the de= 
fendant to set aside the verdict and for a new t:ial over- 
ruled by the court ans proceeds with the recitak that + "The 
court finde from the evidence that the complainant was at 

the time of filing her bill of complaint herein, and is now 
living separate and apart from the defendant without her fault, 
as chatged in the bill of complaint filed in this cause," and 
with further findings of unkind, cruel and inhuman treatment 

of the complainant by the defendant set out in detail, and 

that the equities of the cause are with the complainant, The 
court further finds that there are six living children of the 
marriage, ranging in ages from five to seventeen years old; 
that two of them are living with thtir father and four of 

them with their mother, and makes no order as to the custody 

of the children, It is ordered by the decree that the complain 
ant is entitled to a separate maintenance from the defendant, 
and that Bhe be allowed $50.00 a month for two months, and '60,00 
& month thereafter until the further order of the court, to 


be paid by the defendant, payment of which is made « lien on 
oe PS. qaeoee 























% ree 
es  *% th 
Fer ra 
a. « 
ae Wy 
oeitt «, - eMbaer) stort Lesqck ar ey oa i 
. eS OG) ona 


etsiscee  iot fiid beck? 


. gnigredo eee Loum be 
Pr Ree poe yp 


& BAW oxoulT gpter aaeee um 2 cgi Se 
$add guteat? of.) Pau tase ‘ott tot ¢ehixev 2 bas Letxt 
suite: hn (howe he’ Viipetlaniis Sp Sale 01 “penser wo @ “4 
tuomitw basdeun ted mort fue one ccanegen amtvlt 
eevest eid to motestadwa ed> eettoet eetoeb prong: 
“05 sil yd siotsom bre ,moetent gntbatt ttedt tara 4 Ries 
-tevo [stit wen « sot bas tothuev eft ebteas tea ot ia 
edt” = tad 4éttoer oft ditw sheeporq one@, 221100 « ent” ' 
ta sew trastkelqmoo oct tedt somebive edt mort ebatt 
wom ef bue ,ateted tatelqmoo to Litd wad patitt to mkt 
tivat wed suodtiw tashagteh od% moxt #zaqe bas etexeqes ty 
brig ".eaied etdt mt Selit tutalqmoc to [ita ett mt Bes 
tretiteext nscudnt tos fegto (Shtday to eon thrtt ‘ F 2 
bre ,ftsteb mi tuo tee tnaebmeted sav ve trantalemos 6 
edt .tnantziqmoo edt dttw ets seuso ext to eeittips eo 
ed? to methitde gatvil xie ete ered? tedt abot? sede? | a 


es 
ya 


(Slo sisey Meetmeves of ovtt mout eene mt ge kgnst PY 
to wot bas teftst awhéds déiw gnivtil eta med? to one 34 


Yhoteuo sit oF #8 “ebio on eexen brs ,tertom sheds ait! 


oe 


eiteiqmoo eit tect sevosh edt vd betebro ef #I sath tdo edt oO 
. pe 
q@ftzhasteb edd mott eomeneciniam etstaqes # oF beltitne et 


00.088 Bus .sdscom ows tot strom 5 00,08 bewolle ed one Ce 6 


Of ,fmwOS edt To teb¥o tenix/s end Ltda teftecrtedd d 
So seil 5 eben et Aptity to tremyaq ae s& xe ts 


his real estate until he shall give security for his faithful 


: performance, This appeal is prosecuted from that decree 


and a reversal asked mainly on the ground that the decree 

is not supported by the evidence. tier dice ores three hundred 
typewritten pages of the testimony in the record in which each 
party has disclosed with much fullness its grievances against 
the other, and denials and explanations of wrong doing charged 
by the other, We have concluded, after a careful reading of 
the testimony, that it will serve no uesful purpose to dis~ 
cuss these charees, counter charges, denials and explanations 
in detail, and that in consideration of the future interests 

of these six minor children it is better that the mistekes 


and misconduct of their father and nother as related by them 


under the heat engendered by a family quarrel should not *urther 


be set out in detail where it may be perused in future years. 
We have concluded, from a reading of the record, that the 
verdict of the jury and the finding of the chancellor ia fully 
sustained by the evidence, and were we in dount about that, 
it is still peculiarly a case where conclusions reached with 
the opportunities that the court and jury had of judging of 
the credibility of the witnesses should not be cisturbed by 
a reviewing court in the absence of substantial error of law 
found in the gx record, 


Appellant saye in his brief under the head of "Lrrore 


Relied upon for Reversal" that the cowt erred in overruling 


defendant's objections to improper questions propounded by 
complainant's solicitor, and in support o° that assignment of 
error says the complainant was permitted over the objection 
of the defendant to answer the leading queation = "When was 
the first time that Mr. Kime struck you?" and that she had 
theretofore not said that he ever struck her, It is true 


thie question ia leading and suggestive and might better have 
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been overruled by the court, and the failure to do 80 might 
be Pubs sestinl error if there wes any reason to suppese evie 
dence that the defendant etruck the compisinant got into the 
record in this way more krejudicial to the defendant than it 
would have been but for this question; but an examination 
of the testimeny of the complainant in this connection makes 
it certain that the defendant was not prejudiced by the 
Tuling of the court in permitting it to be anewered, 
The only error of law suggested is in giving 

appellee's instructions to the jury numbered 7, 9 and 10 
These instructions were given to inform the jury in relation 
to the evidence required to establish a charge of adultery, 
and the effect of a condonation of the offense, We do not 
unéerstand appellant's counsel to deny that the propositions 
of law contained in these instructions are correct, but he 
Says there was no charce of adultery by the defendant in the 
pleadings, and that the defendant as a witnecs on the trial 
expressly said that he did not charge her with adultery. 
However s creat part of thie family quarrel and disturbance 
arose from the fact that the defendant was jealous of his 
wife, and he introduced considerable evidence tending to show 
tieat he had cause for such jealousy, and there is no doubt 
but the jury's attention was directed by the defendant's 
effort to the question whether the complainant had been 
guilty of adultery. We are of opinion that in that condition 
of the resord the court did not err in instructing the jury 
at the inatance of the complainant, as to the law on that 
question, 

But questions of error of law in the XxXmExxugixan 
introduction of evidence and giving of instructions are of 


ier lesa importance in this proceeding than they wouldc be 


tna a Common law or divorce procesding where a jury trial is 
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verdict of a jury is only advisory, The judge may adopt the 
y dict or disrerard it end enter such a decree as in his 
gme equity demande, Berg v Berg 223 Ill, 209, The chan 


: r evidently so understcod the law, and as we have be= 





c. pointed out, based his deccee and findings on the evidence 
_ introduced before him, 

i No other error is suggested by appellant, and being 
a of the opinion that the errors suggested are not mkk weli 

j assigned, the deoree is affirmed, 


Decree affirmed, 


° 
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STATE OF ILLINOIS,.) .. 
SECOND DISTRICT. CSS. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
uf October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year, of our Lord one thousand nine hundred/ and fifteen, 
or the Second District of the State of Illinois: 


y 
DORRANCE DIBELL, Presiding Jugtice. 
Justice. 
; A qk 
4 e : ) 







CARNES , 


within and 
DUANE J. 
JOHN M. NIEHAUS, Justice. 


Present--The Ho 
Hon 4 


Hon. \ 
CHRISTOPHER C. DUFFY, Clerk. 
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in the words and figures 


BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
1915, the opinion of the Court was filed in 


er Oetober, A. D. 
the Clerk’s office of said Court, 
to-wit: 


following, 
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Gen, No, 6111. 
Burton A, Hitchcock, Exer, &c, 
appellee 
ve Appeal from Peoria, 
The Board of Home Missions é&c, 
et al Op pit Cantar 


Carnes, J, 
dk Thi ease has been before this court before (Hitchcock 

v Board of Missions, 175 Ill, App. 87) and before the Supreme 
Court on appeal from this court (Hitchcock v Bd, of Home Mis- 
sions 259 Till, 388) The circuit court had refused to allow 

oli Ce 's fees to the Troy Orphan Asylum, appeliant here, 

crue that it had shiv in 80 doing, and the, supreme court 
affirmed that part of “uax decision and pi the cause 
With directions "to allow the Troy Orphan Asylum a reasonable 
solicitor's fee," \-.The Cause was redocketed in the circuit 
court and referred to the master in chancery "for further 
proceedings as may be necessary to carry out the judgment and 
order of the said supreme court and not inconsistent there 
with, and that the said master take and hear mxragis such 
proofs as may be necessary to determine the same and report 
his conclusions of law and fact to this court as soon as may be." 
Appellant appeared before the master and introduced in evi- 
dence the testimony that it had theretofore introcuced in 
relation to solicitor's fees at the former hearing, and 
offered to prove solicitor's services and the value thereof 
in the Avpellate and the Supreme Court after the entry of the 
final decree in the Circuit Court, The master refused to hear 
proof or consider the value of such services renders: on appeal 
and found and reported the sum of $1000,00 as a reasonable, 


and the usual and customary fee for services rendered prior 
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to the decree in the circuit court, and further found and 
reported "that under the pleadings in this cause and the order 
of reference herein” the matter of solicitor's fees in the 
Appeliate and Suppeme Court was not "necessary or proper 

to be heard or acted upon by him in this cause at this time," 
Appellant objected and excepted only to that part of the 
master's report refusing to consider such services in the 
Appellate and Supreme Court. The chancellor sustained the 
master's report and entered a decree accordingly, from which 
this appeal is taken, Appellant says if it was right and just 
for the Circuit Court to allow solicitor's fees for services 
rendered in the circuit court, it is certainly equally as 
right to allow fees for services necessarily rendered on 

an appeal to the upper court, and cites authorities in support 
of that position, The Circuit Court could not act in the 
matter without some pleading on which to base its action, 

It is not determined in this action whether or not appellant 
was entitled to allowance forsolécitor's fees for services 
rendered on appeal, It is onlyheld that there is nothing in 
the pleadings or the reference presenting that question. App-= 
ellant does not refer us to anything in such pleadings or 
reference raising the question, and so far as we can see the 
master was right in his conclusion , and the court did not 
err in sustaining the report, 


The decree is affirmed, 
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STATE OF ILLINOIS, (.. 
SECOND DISTRICT. 8s: I, CurisropHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOFR, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of PilLinoirs: 

ee DORRANCE DIBELL, Presiding Jugtice. 

Hon. DUANE J. CARNES, Justice. / 


Hon. JOHN M. NIEHAUS, Justice. / 


CHRISTOPHER C. DUFFY, Clerk. /1 G 6 Ae oO 6 0 


E. M. DAVIS, Sheriff. a 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
ar October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 6114 


Charles H, DeWolfe, appellee 
; ve Appeal from Stark, 

Harlan W, Pierce, et al appellants, 
Carnes, J, . 

Charles Il, DeWolfe, the appellee, sued Pierce 
Brothers, the appellants, for an injury sustained in 
falling through a hole in the floor of their store building 
and had a verdict and judgment for $250,00 and costs of suit, 
Pierce Brothers bring the case here for review and ask a 
reversal mainly on the ground that there was a variance 
between the proof and the declaration, and that under the 
evidence appellee was oniv a licenses on the premises of 
appellants, and therefor they did not owe him the duty of 
reasonable care to keep the premises free from danger. 

It appears that appellants were conducting a 
hardware store and tin shop in the city of Toulon in a 
building (or two adjoining buildings) having two entrances from 
the street, One entrance was to the seneral store room where 
smaller arricles were kept, That room was kept heated and 
was the usual place for customers to enter. The other was 
to a room that appellants call a warehouse, but in which was 
kept for sale stoves and heavier articles, This room was not 
kept heated, and the entrance wes by means of a sliding door, 
Back of this room was a tin shop where one of the brothers 
Woked, There was a door from each of the rooms into this tin 
shop, Before the time in question appellant's custoriers, 
desiring to purchase some of the larger articles, o: ‘caving 
biginess in the tin shop, sometimes used the doorway into 
the eo-called warehouse, ~The evidence fully supports anpellee's 
claim that entrance tn this way by customers was with the 


knowledge of appellants and had been frequent enough to leave 
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no question that customers were invited to make use of that 


, 
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entrance if it suited their convenience or pleasure to do go. 
A stiext time before the accident a drayman in unloading 
a stove had broken a hole in the floor just back of this 
sliding door, and appellants had placed a stove over the 
broken board so that customers entering in that way would 
not fall in the opening made, On the day of the accident 
the stove was removed and one of appellante was engaged 
in repairing the floor, He had removed the stove and gone 
out of the room for a short time to get something needed in 
the repair, leaving the sliding door partly open, and while 
he was gone appellee entering the store stepped in the hole 
receiving a quite serious injury. ¥— 

The declaration alleged that there was a hole in the 
floorof the "store building" and appellants contend that 
it was not, properly speaking, in the store building, but 
was in the warehouse, therefore that thé case proven Was hot 
the one plead, They do not point out where, snd we do not 
discover that they raised this question of variance in the 
court below, and under the facts above stated we are of the 
Opinion that the room in question was properly demominated 
a store building, 

Aopellants cite Bibson v Leonard, 143 tll, 2162, in 

support of their claim that the owner of the b ilding owes 

no duty to one on his premises by permission only, except 

to refrain from wilful or affirmative acts which are ine 
jurious, It is no doubt true, as in that case held, that 

One entering premises by permission only without any en- 
ticement, allurement or inducement being held out to him 

by the owner or occupant, cannot recover damages for injuries 
caused by obstruction se or pitfalls; but the facts of this 


case do not bring it within tha xmka@ that rule of law, 
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There was in this case an implied invitation to use that en= 
trance, Appellee was not a mere licensee, and the case is 
within the tule announced by this court in Petty v Stebbins 
164 Ill App. 439, and cases there cited, and appellants 
owed appellee the exercise of ordinary care to keep the 
passage Way free from danger, 

Appellants contend that the court in its instructions 
to the jury ignored this question whether appellee was an 
invitee or mere licensee, and while it is true that in one 
of the instructtons complained of the court did so, yet 
in another instruction given at the instance of appellants 
he informed the jury that the plaintiff could not recover 
fnless the evidence showed that the building in which he 
Was injured was a store building kept by the defendants into 
which the public were invited to enter, We regard the 
proof so clear and convincing that it was such a building 
that no error in ignoring that question in another instruction 
should be held prejudicial to appellants, We think the inse 
tructions read, as a whole, are quite as favorable to appellants 
as they could well ask, 

It is argued that appellee was not in the exercise of 
ordinary care for his own safety, This was a question for the 


jury, and they were justified by the evidence in resching 


the conclusion that he was in the exercise of such care, 


It is argued that appellee magnified his injuries: and that 
they were not so serious as testimony introduced by him tended 
to show, The jury Were evidently of that opinion and left no 
ground for complaint that the verdiict is excessive, 

Finding no reversible error in the record the judgment is 
affirmed, 
Affirmed, 
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STATE OF ILLINOIS, bss 
SECOND DISTRICT. C I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE 


Begun and held at Ottawa, on Tuesday, the Pifth day of October, 
in the year of our Lord one thousand nigfe hundred and fifteen, 
within and for the Second District of the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, prefiding Justice. 
Hon. DUANE J. CARNES, ugk ae: 
Hon. JOHN M. NIEHAUS, J¥stice. 
CHRISTOPHER C. DUFFY, ¢ 


E. M. DAVIS, Sherif? / 
a a ee 





BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 6077 
A.L. Carlisle et al appellees, 


ve Avpeal from Co. Ct, Kane. 


John L, Novak, appellant, 


Widheus, a 

This is an appeal from a jug@gment for $430,320, recovered 
in the County Court of Kane County, in a svit in assumosit 
commenced by the appellants, A, L. Carlisle and G, N, Carlisle 
co=partners ae A, L, Carlisle & Son, real estate brokers, against 
John L, Novak, appellant; the suit being for commissions 
claimed by appellees, for selling apoeliants' farm in Kane 
County, The main question in toe case is one of fact; and calls 
for the determination of whether the appellees found the pure 
chaser, and brought about the sale of the farm in question, 
or whether the sale was effectuated and the purchaser found, 
by the appellant himself, 

It appears from the evidence, that about May 16, 1913, 
the appellant placed the matter of the sale of his farm, in 
the hands of appellees; and in his letter of that date, made 
the following proposal to avpetieestl*1 hereby notify you 
that I am placing my farm in St, Charles, again on the market, 
and if you care to handle it on the basis of two per sent come 
mision, as we formerly agreed upog#, I hereby authorize you to 
sell the farm for %150, an acre for eash or part cash, and 
for the balance a mortgage. 

The appellee accepted the proposal, and made various efe 
forte to sell, or trade, the farm in question; and finally 


took the matter up with Mads Mattsen, who was a tenant of 
appellant on the farm, They first broached the matter of the 


133 


sale of the farmx to Mattsen, about the firet of August, 1 


and commenced active negotiations with him about September &, 


1912; on September 3rd. Mattsen submitted to the appsilant, 
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A prepared in the office of appellees, of the terms upon which 
he would be Willing to purchase the farm, which proposal was 


accepted by appellant, and the farm sold to him, e 


{™ 


It is claimed by appellant, that he, himself, prooured 
Mattsen, as a purchaser of his farm; that he had a talk with 
Matteen at the farm, about September first; that he proposed 
to Mattsen at that time, to sell him the farm, at %150 per 
acre; that the price fixed was satisfactory; but that they did 
not agree upon ths terme of payment; that appellant indicated 
to Mattsen however that he might submit the terms to him, upon 
which he would be willing to purchase; and that the eubdsequent 
submission of terms, and purchase made by Mattesen, were the 
result of these efforts of his own, with Mattsen, to sell the 
farm, 

On the other hand, it is claimed by anpellees, that at 
the time they took up the matter with Mattsen, he had entirely 
ahandoned the idea of the purchase of the farm, from Novak, and 
that it was through their efforts, that he wae again induced to 
consider the matter; that they then procured from Mattsen, the 
proposal of the terms, which were submitted to anypellant, and 
upon which the sale was finally made; and appellees aré core 
roborated in this regard by Mattesen, 

The case turns upon the question, as to whether there 
is a preponderance of the evidence to suatain the claim made 
by the appellees, The evidence is conflicting in regard to 
several matters which are material in a determination of that 
question, The Court, Rowever, saw the witnesses, heard them 
testify, and was in the best position to judge their credibility 
in the light of all the circumstances surrounding the transaction; 
and was best able to determine the weight of the evidence, 
The Court found that appelleea were in the right, in the con= 
tentions made; and we cannot say that the court erred in its 


finding. 
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Objection also is made by the appellant, to the refusal 


me 


of a pronosition of law, which is as followsf}?that the 
Plaintiff did not earn a commission on the sale of the defeh= 
dant's real estate to Mattsem by (5 prior conversations or 
negotiations, if any, with Mattsen, unless such conversations 
and mnegotiations resulted in bringing the defendant and Mattsen 
into direct negotiations which culminated in « sale,"—- 

It is not a correct statement of the law involved, to say, 
that the appellees did not earn a commission on the sale in 
question, "unless their prior conversations and negotiations 
resulted in bringing the appellant and Mattsen into direct 
negotiations." Appellees claimed, that the negotiations which 
finally resulted in a sale, were not by Mattsen directly with 
appellant, but were conducted by them with Mattsen, and that 
consequent unon the latter negotiations, the terms of payment 
offered by Matteen, were determined upon, and then sent to 
appellant by Mattsen, Moreover, the proposition of law assumes 
that there were direct negotiations between Matteen and anpel= 
lant, which culminated in the sale, which was a contested 
matter of fact in the case. The proposition of law wae therefore, 
proverly refused, 

We do not perceive any reversible error in the record, and 
the judgment should therefore be affirmed, 

Affirmed, 
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STATE OF ILLINOIS, Piss 
SECOND DISTRICT. aa 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my band and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, ..., f 
f 
of October, 


4nd fifteen, 





the fifth day 






Begun and held at Ottawa, on Tuesday, 


in the year of our Lord one thousand nine hundred 


within and for the Second District of the State lof Illinois: 


Hon. DORRANCE DIBELL, Presiding Justif€e. 


Hon. DUANE J. 
JOHN M. NIEHAUS, 


Present--The 
CARNES, Justice. 
Justice. es ee 

MVCIA. 38% 


Hon. 


CHRISTOPHER C. DUFFY, Clerk. 


E. M. DAVIS, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
OF October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6097 
William Decker, &c, appellant, 
va Appeal from Peoria, 


Albert Braverman, dc, appellee 


Niehaus, J, 

This is a suit in assumpsit, which was originally 
brought before a justice of the peace of Peoria County, by the 
appellant, William Decker, doing bueiness as Montgomery Table 
Works, against the appellee, Albert Braverman, doing business 
as Spokane Furniture Co. to recover the invoice prive of 
manufactured goods, which appellant claims to have sold and 
delivered to appellee. The amount claimed by appellk nt is 
$150 and interedt from June 30, 1914, The appellee made a 
tender of $56,70 which was paid into court by anpellee, 

yx The controverted matters concern the purchase by the ape 
pellee of twelve oak library tables, called "tables in white" 
which were shipped to the appellee, but which appellee ca ims, 
were not of the kind and quality purchased by him; and that 
he, therefore, returned them to the appellant) The case 
Was tried in the circuit court of Peoria County without a jury 
The only witness called in the case was appellee, and he was 
Called by the appellant, +The testimony of appellee, was to 
the effect, that he gave the order for the "tables in white" 
to a traveling salesman of feeb te, and thet the tables 
‘Which-he-orderéd, Werg notonly to be like certain protégraphs 
Which the sae sman had displayed to him, put, also, of the grade 
of oak, and in the kind of wood finish, like a table in appellee's 
stock; that the grade of wood of the table in appellee's 
stock, was No, 1 oak; and that the finiah of the wood was 


“fhe tables” sent to, appelies, were No, 3 grade of om; 
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and the wood finish was not clear and smo@the like the finish 
of the table in appellee's stock; but was rough and splintered; — 
ahd that parte of the tables were very roughly put together (Apr 

The appellee's testimony was not contradicted |by-any—one; 
it must, therefore, be taken as a true statement of the cons 
tract of sale between the parties, and of the kind and quality 
of tables which the contract called for, It is clear, from the 
evidence, that the appellee did not receive from the appellant 
the kind and quality of tables called for by the contract of 
sale; the appellee was, therefore, not bound to accept them, 
and as a matter of fact, did not accept them; and he should 
not, therefore, be required to pay for them, (Mayee v Rogers 
47 Ill, App. 373; Sparkling v Marke, 86 Ill, 135,) 

Appellant contends, however, that the appellee must 
be presumed to have accepted the tahles, because he did not 
refuse the tables within a reasonable time; and because 
he twice sent a check for %143.96, to pay for the goods which 
he purchased, including the tables in question; which checks 
were not accepted by appellant, however, because they were 
made out for an amount which was lese than the invoice price 

As to what is, or is not, a reasonable time, to accept 
or refuse goods purchased, depends upon the circumstances cf 
each particular case. In this case, it appears from the evidence 
that the tables when first received by appellee, were stored in 
his warehouse, because he was not then ready to make use of 
them; and, that they were in the warehouse about thirty days 
before he examined them, 

We cannot say that the time which elapsed between the 
date of receiving the goods, and the date of examining them, 
under the circumstances Zax of the cas®, was unreasonable, 
Appellee probably had a right to assume, and no doubt did as- 


sume, that the goods were of the kind and qualif% which he 
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had purchased; and acting on that assumption, naturally would 
not make haste to examine them, And the checks sent in pay- 
ment, were forwarded to appellant, before the appellee had 
examined the tables; it is evident, therefore, that appellee 
did not, at the time he mailed the checks for payment, have 
any knowledge of the defeote in the quality of the wood and 
the quality of the finish of the tablea; and it cannot be 
presumed that he intended to waive defeots of which he had no 
knowledge, by this effort to pay for them, 

Appellant alse contends that appellee had no leval right 
to return a part, and retain s part, of the goods purchased; 
that he must either return all, or keep all; but it is well 
settled, that in a sale of goods, which consist of independent 
items, of different arti clea, with different prices, each 
item necessarily constitutes a separate contract. (Rothschild 
Bros, v Wise, 81 Til. App. 95; Bank of Antigo v Union Trust 
Co, 149 Tll, 348; Keeler v Clifford, 165 Tll, 544-7; Siegele v 
RKaton, 165 Ill, 550) 

Furthermore, in this case, the evidence clearly shows, 
that there was a distinct and separate contract made, with 
reference to the purchase of the tables in question, There 
is no reversible error in the matters relied upon by appellant 
in his brief, for reversal of the judgment, 

Appellant declares, that he relies also, forr reversal of 
the judgment, upon all the errors assigned, which includes 
some not discussed in his brief; we can only consider 
the wrrors discussed in appellant's brief: "The general rule 
and one from which we can see no cause for departing, in this 
Case, is that appellants must abide by the case made in their 
opening brief, If they do not show a sufficient ground for 
reversal of the judgment, they can have no ground of complaint 
if it is affirmed," (People v Hanson et al 150 Ill, 123) 


The judgment of the court below should therefore be 
affirmed, Affirmed, 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. hang I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my oftice. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE er 
i day of October, 


on Tuesday, the fift 


Begun and held at Ottawa, 
in the year of our Lord one thousand nine hundred and fifteen, 


E 


within and for the Second District of the State of Illinois: 
E& 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


CARNES, Justice. 








Hon. DUANE J. 
Hon. JOHN M. NIEHAUS, Justice. 3 
PI 
CHRISTOPHER C. DUFFY, Clerk. FY YT A 294 
Lyc Jd ofhe e} S 
E. M. DAVIS, Sheriff. . 





BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6113, 
Jacob Massock, appellee 
vs Appeal from Bureau, 
Royal Insurance Company, &c, 
appellant, 
Niehaus, 

This is a suit in assumpsit, commenced in the circuit 
court of Bureau County, by the appellee, Jacob Massock, 
against the Royal Insurance Company, anpellant, to recover the 
amount claimed to be due under the provisions of a fire insure 
ance policy issued by the appellant to the appellee, insuring 
a store building in Granville, Illinois, against loss by fire, 
to the amount of %1800, 

There was a trial by the court, and the court found 
the issues for the anpellee, and assessed his damages at the 
full amount of the insurance policy, and interest thereon, 
making a total sum of $2006.70, Judgment was rendered against 
the appellant for that amount, and costs of suit; from which 
judgment this appeal is taken,-(a reversal of the judgment 

Ate asked, on the ground that Sie wbpelden did not comply 
with the provision of the insurance policy, which requires that 
proofs of loss by fire shall be furnished to the Insurance 
Company, within 60 days after the loss has occurred; and it 
is urged, that the failure to comply with this provision of 
the policy, bars a recovery, * 
The policy does contain the atipulation, that proofs of 
loss shall be rendered to the company, within 60 days after 
the fire, and the liability of the Company is made conditional 
upon the furnishing of such proofs; this provision however, 
is one that can be waived by the company, and an agent can 
waive it for the company, In the case of Citizens Ins, Co, 


v Stoddard, 99 Ill App, 475, the court in commenting on the 
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point under discussion says: 

"We think it must be regarded as the settled rule in this 
State that such conditions as the one here in question 
contained in a policy of insurance and préviding for 

steps to be taken after a logs, such as proof of loss, are 
not within the limitation of another provision of the 
policy to the effect that no officer. agent or other 
representative of the company shall have power to waive 
any provision of the policy except by writing upon, or ate 
tached to, the policy, And that an agent, although local in 
respect to territory, who is empowered to solicit insurance 
and negotiate contracts therefor, is also empowered as 


to be able to waive such a condition of the policy as the 


One pxaxxdat fax pxema providing for proofs of loss, And 


that such waiver may be effected by conduct of the agent 
inconsistent with an intention to enforce a strict compli- 
ance of the condition, In this case it anpears that Sisson 
was so far an empowered agent of the appellant that he was 
authorized to represent it in the soliciting of tie insurance 
in question, The contract of insurance was accomplished through 
him as representing the appellant. He was therefore empowered 
to waive the condition as to proofs of loss, " 
There are a nnmber of cases sustaining this doctrine, (Citizens 
Ins, Co, v Stoddard, 197 Ill. 330; D, H, Ins. Co. v Dowdall, 
159 Ill, 179; Phoenix Ins, Co, v Hart, 149 Ill, 513; F. F. 
Ins, Co, v W, R, Co. 1623 Ill, 332; Hancock Ins, Co, v Sehiink 
175 Ill, 284; M, & M, Ins, Co. v Sohallman, 188 I11, 213.) 

The waiver need not be in express terms, but may be ine 
ferred from a course and conduct on the part of the company 
or its agent, which is caloulated to leas the aseured to be~ 
lieve that the Company does not require a performance of the 


condition claimed{/ (D, H, Ins, Co. v Dowdall, 159 I11. 179) 
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In this case the agent of avpellant told the appellee, 

when informed of the fire, that he would send a notice to 

his company, and that thereupon, the Company would send an 
adjuster, who would adjust appellee's loss, It was perfectly 
Natural to draw the inference from the statement of appellant's 
agent, that appellee's loss would be promptly adjusted, with 
Out the requirement of the formal proofs of loss, the furnishe 
ing of which would necessarily delay such adjustment; and 

the evidence shows, appellee was led to believe from the 
conversations he had with the appellant's agent, and the 
agent's ahaa’ of the business, that the furnishing of formal 
proofe of loss, would not be insisted upon by the company, 

The case comes directly within the principle announced in 


the cases cited, The judgment should, therefore, be affirmed, 
Affirmed. 
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STATE OF ILLINOIS, j.. 
SECOND DISTRICT. (8S: 7. CarisropHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In TEstimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
é 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Illinois: 

Present--The pes, DEBRANCE DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, Justice. 


Hon. JOHN M. NIEHAUS, Justice. 196T A 

\ d a i / & 

: 1 ~~ aheitle i OQ 6 
CHRISTOPHER C. DUFFY, Clerk. PPX 


E. M. DAVIS,\Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
of October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6113, 
Orr & Lockett Hardware Co, 
appellee 
vs Appeal from Lake, 
Chas, H, Pattison et al 
3 appellants, 

Niehaus, J° 

\o meseae An appeal from the judgment of the circuit 
court of Lake County, dismissing appellant's appeal, which 
had been taken from the judgment of a justice of the peace, for 
appellante' failure to comply with the order of the Court 
requiring them to file a new appeal bond, It appears from the 


record, that the appellee recovered a judgment before the re 
eerie. i fee fy 


justice of the peace, Loxr—#e0O~-nTt Coste of sDit; that »adspele 
iants teek an sirbeat te the cirevit court, and filed with the 
justice a good-end sufficient appeal bond, which the justice 
accepted and avproved; but the bond was lost, or mieslaid 

by the justice; and he therefore failed to return the bond 


with the other papers, and the transcript, to the clerk of the 


Cw 
A court to which the appeal had been-taken as required by the 


statutes The only question raised, concerns the power of 


the court to make the order requiring a new aopeal bond to 
be filed, and dismissing the appeal in consequence of the fail~ 
ure to comply with the order, 

The statute requires that the justice shall return the 
appeal bond to the clerk of the Court to which the appeal is 


taken, with the other papers in the case, and the transcript 


ne (f a j i? cy 
of his docket, (Sec, 1, Art. 10, Chap. 79. Revised Statutes) 
The statute clearly contemplates that the appeal bond shaii 


be on file, with the transcript and the other papers in the 
case, in the court to which the appeal is taken; enc the appeal 
is not fully completed, until the bond and trenseript are filed 
with the clerk, 































oe A N Neer ah? = “en % © q 
a uA f Oy at a ta ¥ 4 Pigs a Re, 
4 Rg ig 4 3 ut 1. 3 shh ie Et 3 pa? oat 
) ee a d Ve 3 r * e me bat 
Pee GV ig ie. 
« Sas, ee ny 
ABs } . ay a 
Sie f < > Fa :: ; 
. au STASIBISA -2NT 20 war te. th toes 
Ty iy Me i ee 
gtr , a tp Se eae 
A . ‘Tit w4) /yabden’ pes tameteo 7a Bienes 
te beat 2 hte 
fie Bi tS -bif3_ bind 
. ° ~ £ i7 a ar 6 + 2 " ¢ 
r = 
4) : 
g 1, Z 
ey 
‘ 3 7. <¢ he trae LS 
fi: .edel wort ‘tdeqat > Wg 0 
re ta CENSAS pe seiner 
bal . z LY ; 
Py PSOne es preusikiant RAL =. cOW 
" T Sen ee oe 


a | ee ee ee ten herman 

: (ineace e'imalisqgs yrteetmeth (ytrtyod © 

TOT 4@oKeq edt to eotteut s to snemabut edt mort nexed 

txvoD edt to 1ebto edt dttw yLqmoo ot ewdtst ' 

os edd mort etasqus ¢I .brod Leeqqe wen # eLft of modt gate 

ep -< etoted tnenmghut * betevoost selfeqqs edt taste 
Saath tad? (tice-to-wrEoD-hire-dees-a0 ,eoss¢ edt Toss. 

edt dttw belt? dae ,twoo ttvotto eft ca me toot 
sottev{ eft dotdw .brod Leeqqs taetotttue bne-heng 'é a 

btalata 10 ,teol esw hnod edt tud ybeverqas bus beta 

bnod edt mutter of beltet exotexedt od bere yeotteut « 

ent to dueio eft o¢ ,tgkxoenett ed? boas <eteqaq reside eM i, 

eit yd bextupet ee Sevet.ceed bed. Laeqae exit iotdw-ot ‘ 

to. ‘ewoq siv amteoneo ,beets: motteexp yino eT 45 usd 

ov baod iseqce wen #2 giiitiupst tebto eit ectam of 


“a 
* 


" ¢ 
y may 


20. 4 
| ee 
-ltet ed? to eomeupeemoo at Leeqae edt ygatectmetd bas ,bellt ec 
etebro edd ddétw yLqmoo of of 

eddy mivtet Sisde gottert edt tadt eettupet efutate siT a 


a 


at Leeqqe edt dotdw of tryed ed! to Atelo edt of baod . 
tot xoenstt eid ae | eye etegsq tedso edt tte t ist 
{estutete bsatvel ie Pay -ttA .f 008) .tedcoob eld 20 
Liade bro Lseqas eft todt eetalquetmoo ylrselo etutate oct 
edd at sieqa, redto sit bas tqitoenet? eds déiw ,eftt no oc 


et zi s 
fseqqe efit bie gmetet et Laeqqe exit dotdw of #109 edt at ap 
: ma ‘ot: 3 


beltt ers tcokroenstt bas bmod eft Lilia Doze rane eiut ray 


ea: 





"The perfecting the appeal, in such case, is the filing 
of the bond with the justice of the peace, and the filing of 
the papers and transcript of ju’gment ten days before the 
commencement of the term to which the appeal is taken, with 
the clerk of that court," (Vallens v Hopkins, 157 Ill. 371) 

There can be no doubt about the power of the court to 
enforce a compliance with the requirements of the Statute on 
appeals from Justices of the Peace, (Enright v Rehbach, 133 
Ill. App. 53; Smith v Davie, 89 I11, 203; Wood v Tucker, 66 
Ill, 276,) 

Inasmuch as the original appeal bond could not be 
filed, it seems reasonable and proper to require that a new 
bond be filed to take its place, It was the duty of appellante 
to comply with this order of the Court, and having failed to 
do 80, the appeal was properly dismissed, The judgment is 
affirmed, 

Affirmed, 
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STATE OF ILLINOIS, ) __ 
SECOND DISTRICT. (5S: 7, CurisropHeR OC. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE, \COURT, 


: 





Begun and held at Ottawa, on Tuesday, the 


in the year of our Lord one thousand nin@ hundred and fifteen, 


within and for the Second District of the State of Illinois: 


DORRANCE DIBELL, Presiding Justice. 
: 


tT 


Present--The Hon. 


Hon. DUANE J. CARNES, Justic 


ay 


\ 
Hon ore M. NIEHAUS, Justice 


CHRISTOPHER C.  DUPEY,. Clerk. 
\ 


E. M. DAVIS, Sheriff. 


fifth day of October, 
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BE IT REMEMBERED, that afterwards, to-wit: 


Of October, A. D. 1915, 


the Clerk’s office of said Court, 


following, to-wit: 


: on the 20th day 


the opinion of the Court was filed in 


in the words and figures 
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Gen, No, 6119, 
Katherine Dyer, anpvellee 

vs Apeal from Peoria, 
Jacob Weinstein, a»vpellant, 
Niehaus, Fs 

This is a replevin case, originally brought before 
a justice of the peace, in Peoria County, by the appellee, 
to recover a diamond ring from Jacob Weinstein, the appellant, 
The value of the ring was fixed in the affidavit made by 
appellee, at $75.00. The ring was not obtained by the writ, 
so recovery for the value thereof was sought under the fmuex 
gount in trover,. 

It appears from the evidnence that the ring in 
question was the property of appellee, who is a prostitute; 
and that her paramour Harold Gosnell, placed the ring in pawn 
with appellant. The evidence is conclusive on the fact claimed 
by appellant, that the ring was nawned, But it is insisted 
by appellee, that Gosnell had no authority to dispose of the 
ring. 

The evidence of the illicit relation exis ting between 
the parties, however, by which the appellee, in a large measure 
placed at the disposal of her paramour, not only her person, 
but also her money and property, as well as the conduct of the 
appellee, with reference to the matter, after the ring had 
been pawned, clearly indicate that Gosnell disposed of it 
with her knowledge and consent; the evidence, taken together 
is conclusive to sustain this view of the c@se, If the ring 
Was pawned with her knowledge and consent, she had no legat 
right to replevin it, or sue for the value of it, without 
first paying, or at least tendering, the amount of money due 
appellant in mtedemption from the pawn. It is not claimed 


that this was done; there is, therefore, no right of recovery 







[OC MHa€T A TA 


: aN 
. + (44% @n2 7. t- Bo ated + Og OES La Pn 
cm. prahayd bake hendcods MOSeRReamree 
an? ay. haa 
























[MAAR cman ‘4 oF ie, 


erated | tdguord eLanky tro e820 miveiqes £ an 


eellears ef? yd Wve? atroet at seoaed oat Xo 
staaLleqas edd .mtetents¥ dooat mort gat bromsth & Tevoos 
vd eben Fivabitte edd ot boxtt eaw getix of OR Bei Lav | 
wt tmw ed vd bentesdo tom enw gatx oct “00.808 $e eet. 
xexea elt t9bav siguoe esw Toered? eulev odd “mot ex 
} stevort at ta 
at gaixt edt ¢adt esomembive sit mort erssqas tI . a ‘ 
isiutiteorq s et odw .selisqce to ytusqo1q edt ear oo 
mweg at gaix ent bsoslq ,ifemeoD blorell womszsq ted tad i. 
bemielo fost eit mo evieulonoo et sonshive eT pie. 
betetemt et ti tu ,deawsc eew gutx odd ted? ,tnallead 


eft to egeogeth of yttiodtue om bad {LemeodD tad? sliteaall 


seanted galt axe mottsier tforilt sd? to eoneblve vega t 
ervess™ egtel e mt ,selleqrs eft dotdiw yd ,tevewod eotum 6 


‘¥ ‘s 


\Moexeg ted yino fon ,twomstaq ted to Seeoqeth ed? ts be < t 


if 


edt to foubroo edt es Liew ae ,ydxeqotq bas yeaon xed opis’ ¢ 
bed gati sit tette ,1sttan edt ot eomezetex dtiw .eeileag : 

ti to besogeth IieneodD tant etsothat yirselo vdenwaq see 
tedtegot meist ,sonshtve edt ytmeemoo bos egbelwonk ted dttw « 
gait edt tI ,ee0 eft to wetv aid? ateteve of evtsvionoe st 
Lagol on bed ede ytmesnoo drs sgbelwond ted détw benwaq esr 


tvoddiw tt to eulev sit tot eve 10 tf atvelqex of tdgtt BP 





Dy” S 
aa toe 


ewb yonou to iavome edt .gmttebast tesel ts to ,gatyeq textt . 


bemialo fom et #1 .mwaq edt mott sottqmebet at tnalleqqs ise 
Yrevoost to sdgit on etoterertt et exert jenmob saw ath ts Pian? 


either in replevin or trover, 
The judgment should be reversed, 
Reversed, 

Finding of facts to be embodied in the judgment. 
We find that the appellee's ring, which is the subject matter 
of this suit, was pawned with appellant, with appellee's 
knowledge and consent; and that she never paid, or tendered, 
to appellant, the money due in redemption from pawn; and 
that therefore, there was no cause of action for the recov- 


ery of the ring, or its value, 






a es fottos eeuso 


: MEO “ear 
oR HOES. HORE wah aga doit ed Aavewod avila 6 
: sh Tye 


nat Nits aE TT 


SEI. BE Des ay « 


ee 
etoomgbut ent ak wai 


Aad 


ge edt et a te 

sate a Chakic is ee 

. ¥ ae ee tpaee na / 
Bed 


eft ——— De tek ie hed me get 
bas ~RWeq mott motkhmebex at enh 

<S wie S22 oe pel Sf ge 

ite att wi Qesivhde Bln ope cote 







=\ 























at agi> af? j2)3 8 ©§©epnembive wilt ads ern)qde $2 
[eeretesic 6 at of ,seliedar Yo Yiyeqo sh $27 Bar ae 
wag oi ucty off benaiq .ifeneod Alexa wemareg sen athe 
beeEBLO Jost @:'° ago aview£ores gt sgonehive eff tnatiegga 4 
wmpaseai et 2: ti .Asiiveer eee. ght ety dade tral Lec 

eos 0G Shagyeic of Viivetiate @ bat Lientead vac? woe bs, 


ae 


Ames e gt ae “ twier Pe LE aa? Yo eoreBEve 6 


,Semieg taf Sito 4 ims ted to Leecqath . ett te Bae 


te. fecha 6 Joo 82 4 yotecet hae yeren xe ovis | us 
oa wt tefta ,telsare of sotpueten At iw snore 
ef to Beeogaethb Lietecd tai Syen ir? ¥ Italo Poawag i 
tedeyo? aviot ,eonehive edd :ineee Sap enbelwant cedcst’ 


ues mt | .#@ ef) Yo wety wii! etaftvs of seine 


exh Yero to 4 week edd Yeetasin fenel 78 1 gmk yon, foxtt, 
5 ch 


ff 


; en ot 4 ST. was ex! 1% sol tonehets se tnaitegs 


aveous To vcyls om .ekeReuedtt , ef eaedt” decok aan abdp Sa 
ors ee RR 


q 
sy 
A 


ME » Ro 


STATE OF ILLINOIS, ji... 
SECOND DISTRICT. Wig I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, } 


Begun and held at Ottawa, on Tuesday, the fifth daj of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Lilinete: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. } 
Hon. JOHN M. NIEHAUS, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


E, M. “DAVIS, Sheriff. 19 6 5 M5 9 9 














BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
Or October, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6135, 
Claire Beitel, appellee, 

vs Appeal from Lee, 

C, T. Beitel, appellant, 
Niehaus, J, 

In this case the appellee Claire Peitel, sued the 
appellant C, T, Beitel, in trespass, in the circuit court of 
Lee County, for damages on account of an assault, alleged to 
have been made upon her by the appellant, The declaration 
alleges, that she was beaten, ill treated and imorisoned, 
There are three counts in trespass; and a fourth count, in case, 
is added to the three counts for assault, which alleges that 
the appellant alienated the affactions of her husband, Lester 
Beitel, who is anpellant's oon; and that she thereby "lost, 
and was deprived of the support, society, assistance and affec-= 
tion of her -aid husband," 

The general issue was pleaded to the three counts in 
trespass, as well as the fourth count, in case. A trial by 
jury was had, which resulted in a ver’‘ict finding the 
appellant guilty of assault, and assessing appellee's damages 
at $500. The appellant, thereupon, made a motion for a new 
trial, and in arrest of judgment. Both motions were denied 
by the court, and a judgment was entered on the verdict, 
for the amount stated; from which judgment an appeal was 
taken to this court. 

It is evident that error was committed in vile 
to the jury the ninth instruction, concerning the measure of 
damages, without limiting it to a finding of guilt under the 
fourth count of the declaration; for without such limitation 
it in effect told the jury, that if they found the appellant 
guilty of assault, which they did, they might "award her such 


damages as they believed from the evidence, she had sustained 
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in the loss of the comfort, society and friendship of her 
husband," The loss of the comfort, society and friendship 
of her husband, was not a proer element for the jury to take 
into consideration in measuring the damages on the assault 
charge, of which the defendant was found guilty; and it 
was, therefore, misleading, and prejudicial to the appellant's 
rights on the question of the amount of damages for which he 
was liable, 

The judgment must, therefore, be reversed, and the 


Cause remanded for another trial, 
y 
Reversed and remanded, 
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STATE OF ILLINOIS, bss 
SECOND DISTRICT. con 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COUR 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine nuded and fifteen, 
within and for the Second District of the State of Illinois: 

f 


Present--The Hon, DORRANCE DIBELL, Presiding Justice. 
DUANE J. CARNES, Justice. / 





Hon. 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. ‘19 67.4046 0 
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E. M. DAVIS, Sheriff. j 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 
the opinion of the Court was filed in 


LOLS, 
in the words and figures 


Of Wetaber, A. D. 
the Clerk’s office of said Court, 


following, to-wit: 
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Gen, No. 6068 
‘The People of the State of Illinois, 
Defendant in error, 


va Error to DeKalb, 


Moses Brown, Plaintiff in error, | 


Per Curiam: 

One of the Judges of this court feels disqualified 
to act in this cause because he received the verdict of the 
jury, and it is seriously contended by plaintiff in error that 
he wa erred in receiving such verdict while said plaintiff in 
error was absent from the court room on bail, The other judges 
are of opinion that no error was committed in receiving said 
verdict, but they are divided in opinion whether, on other 
grounds, the judgment should be affirmed or reversed, The judg» 
ment is therefore affirmed by operation of law, upon the prin=e 
ciples stated in Binder v Langhorst, 139 Ill. App. 493, 


Judgment affirmed, 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. he I. CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my oftice. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COUR 






Begun and held at Ottawa, on Tuesday, the Wa day of October, 


in the year of our Lord one thousand nine hundred and fifteen, 


within and for the Second District of thd State of Illinois: 
f 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. DUANE J. CARNES, 
Hon. JOHN M. NIEHAUS, 
CHRISTOPHER C. DUFFY, 


E. Ms DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 20th day 


of October, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, 


following, 


to-wit: 


in the words and figures 
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Gen, No, 6143, 


‘Plizabeth Strickland, Txecutrix, «al 


+ 
os 


my 
ia 

a 
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oe 


appellees, 
Res 


Wa Appeal from Woodford, 


ee 


‘Mexander 1, Strickland, et al 

Be : appellanta, 

Opinion Per Curiam: 

% Elizabeth Strickland in her own right and as executrix 
of the will of Jamee MM, Strickland deceaged applied for a comsatruc- 
t4on of the last will of said deceased, The will disposes of both 
“personal and real estate and the main argument here has been nfo 
r the question whether certain langusarce of the will 
=a “chattel property" carried oertain moneys, and cere 
_tificates of deposit Se—=emk. But the will also gave to Elizabeth 
all the rest of his property for her use during her natural life 
and provided that after her death the property remaining should 
£0 Lig four children named, And that if any of said predeceased 
‘the wife the portion of such child should go to the heirs of 
hie or her body and if such child predeceased the wife leaving— 
“ho living issue, such pertion should be divided among the 
surviviny children or the heirs of their Gear’ The bill described 
not only the personal estate but also the real estate and stated 
that it was uncertain what interest if any the four children 
took in the real estate p Phether a vedted renainder er @ con= 
tingent remainder and that it wae neceseary to the proper admin- 
“intkation of the estate that the will should be conatrued so 
that each heir and legatee may know what interest he or “he may 
have in said estate and the prayer of the bill not only asked 
‘for a determination of the interest of the parties in the house 


4 4 
ee goods and the certificates of deposit and the cash on hand 


a also in the real estate/ 
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The decree not only disposed of the interest in the personal 
property but also determined how the real estate should be divided 
latter the death of BElizabeth Strickland and provided for the case 
any of the children dying before the widow, ‘and determined 
.t the interest Rm @evised to each of the children is a 

or ingent interest, | 3 

The fourteenth assignment of error here relates to 
estate ana the fiftéenth assignment of error is that the 
court erred in ite determination how the real estate of the 
testator passed and how the children took the real estate, and 
the assignment of error end’ be asking that we remand the 
‘cause with directions to enter such a decree ag not only to 
diepose of the personal estate but also to determine that 
Bligabeth Strickland hae no interest in the estate except a 
‘life use of it, Thus determingag that the reference in the 
fourth clause to Sigs i of the property remaining" does not give 
the widow any slew. to sell any of the real estate, We are 
therefore ‘of opinion that the bill and the decree and the 
assignnents of error ,taise a question of freehold which we are 
without legal authority to determine, The cause is therefor 
directed to na to the Supreme Court under Section 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. si I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Tlinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this ninth day ot 

March, in the year of our Lord, one thousand nine hundred 


and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of ft f State of Illinois: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justige, 


Hon. JOHN M. NIEHAUS, Justice. 9 6 ee ee 4 0 3 4 


CHRISTOPHER C. DUFFY, Clerk. 


\E. M. DAVIS, Sheriff. f 








BE IT REMEMBERED, that afterwards, to-wit: on 
NOV 5 1915 the Opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


Following, ,ta-wit: 















at OW Laker ea 
“if 
/TAUOD -smaguaaas ane m0 0 Ms ats 


a 





ad 


4 


(M99tTiY bas berbewd oatn Siasuod) eno brot 110 Ber " 
it 
i Yo foitdeld baooee ont xo% ‘Bas | 


askin 2 






r 


Pr) 


.o4ttant asad) 4 amave at | 





a. Pies Cotahtin's, U ee Peritig) al eh "i 
n ' i , aye 
per: 3 f 
ice 
ne yes Siok: aCe yt, ee ee ca ly 
ie eee i te a on ee 
Opty: ee eal i ee Way 
RY , 2) oe mye en 
y) ly \ ~ ned 
via Pah PN ia ou 
no “ahwdos abtepratta beds: aR 
" Pre an iy fo aU * “a 
gf be{id esw s4u09 odd, Yo a0 larga edt ; 
gernatt bie abrow etd: nai , trod bise Yo sorte 
® j Pu av e ~ ‘ 
oz iw-od 1% 
/ r 


Gen. No, 6099 
Richard Piedler, appellee, 
va Appeal from Putnam, 
Chicago, Indiana & Southerm 
Railroad Company, appellant, 


Dibell, P. J, 

On August 17, 1911, Richard Fiedler owned and occupied 
a farm near Granville, in Putnam County, which was cnossed by 
the right—of—wey-of the Chicago, Indiana & Southern Railroad Come 
pany. The right of way across this farm ee er the 
farm land by a fence, erected and maintained by the -raiiread-com 
werf-for many-years beforse—the-date inf GusstiéH, and at one point 


in this fence there was a gateway leading to a private crossing 


- Over the- rakiromé track. On the day in question a steer belonging 


AA fm 
to Fiedler was-run-over~ant killed by a train of the 


Pane and it is,claimed by Fiedler that the gate wae out of repair; 








upean the railroad company; 





- i, the steer passe 
is—teeble for the death of the ate6hy “x 


This suit was originally brought ‘pefore a justice of the 


hough the gate and upon the right of way. 


peace, and was takxk taken on appeal to the circuit court of Putnam 
County, where, upon a jury trial, there was a ver‘ict and a judge 
ment for %85,00 in favor of Fiedler, made up of *60,60 the agreed 
value of the steer, and $35.00 the agreed value of Fiedler's 
attorneys fees; from which judgment Gefendant below prosecutes 
thie appeal /The evidence showed that the fate in question con+ 
sisted of a steel frame about 14 feet wide and 16 feet long, hung 
from a post by hinges on one end, and on the other end originally ~ 


fastened to another post by an iron hook; that the hook had been 
broken more than a year before the date in question and the gat6 


had been fastened thereafter by wrapping wires around the end 
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of the gate arid the post and twisting them; that @ne of the 
posts by which the gate was fastened ama& had become rotten and that 
the section men empleyed Tine, Setivon hed not removed the rotten 
post, but had put tn a new post along side of the old one; 

and that the gate would not reach fromone post to amukkax the other, 
The evidence further showed that, after the killing of the steer, 
the gate was found open towarde the right of way, although the nate 
ural way to open it was away ffom the right of way, and that the 
claimed by appellant that~ the condition of these-Wires indicated 
that they had been unwrapped or unfaetened-By buvan agency, probe 
ably, by hunters yf agg on the lands of appellee, 

and that the gate h éen left open by such hunters and the steer 


a 







pon the right of way, and that appellant was not 
“There de evidence in the record to the effect tat hunters 
had been seen in the neighborhood on the morning in question, but 
there ae evidence directly showing that such hunters were on 
the premises at that time or near this gate, while there was 

other evidence showing that cattle of le PO had broken through 
this gate on other occasions and enable servants had 
promised severaltimes to repair this gate in a suitable shunner tet 
Appellant claims that the fact that these wires were found on the 
ground partially untwisted is sufficient to show conclusively that 
they must have been removed by a human being, but we cannot agree 
with that claim, If the cattle had actually broken through the 
gate, as contended by appellee, it would be quite natural that these 
wires should be found on the ground partially untwisted or unwrap-= 
ped, as much #0 as if they had been unwrapped ny hand, for the 
pressure that would cause the gate to open would at the same time 
unWrap the wires, and the fact that cattle had opened the gate on 
previous occasions might lead the jury to the conelusion that it 


had been opened in the same way on the day in question rather than 
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that it had been opened by trespassers, 

Charles Dysart was a Witness for appellee, On cross ex= 
amination appellant's counsel had him identify a written statement 
he had nate to appellant about a year after the secer was killed, 
Appellant cross examined Dysart upon the contents of this statemshh 
and upon his ress liection as refreshed thereby, Thereafter it 
offered this statement in evidence and the court sustained an 
Objection thereto, It is argued that thie ruling was erroneous, 

The witness, after examining the paper, testified to all the mat= 
ters of fact appearing therein, and in substantially the same 
language, and the paper would not have contradicted the witness, 
The paper contained some matters of opinion which appellant was not 
entitled to set in evidence in that way. The objection was properly 
sustained, The other ruling uwnon evidence of which complaint is 
made was in refusing th permit a witness for appeliant to 
give an opinion upon a matter which did not require expert evie 
dence, and which the jury were ag well qualified to decide as was 
the witness, 

Complaint is made by appéllant of the action of the trial 
court in modifying an instruction requested by it by inserting 
the words "If proven® which modification appellant claims shifted 
the birden of proof on certain points from appellee to appellant. 
The instruction began "if the jury belijave from the evidence", 
Thies meant the same as "if proven", The insertion of the words 
"if proven” was a mere unneceetary repetition of what wae already 
expressed, If the instruction put any improper burden upon appellant 
the appellant requested it, and cannot complain, The instruction 
as givenonly repeated what appellant requested. No error was come 
mitted by that modification. We find no reversible error and the 


judgment is therefore affirmed. 
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STATE OF ILLINOIS, | ¥3 
SECOND DISTRICT. si 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my oftice. 

In TESTIMONY WHEREOFR, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE couk 


Begun and held at Ottawa, on Tuesday, the Ay i day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of, [llinois: 

Present--The Hon. DORRANCE DIBELL, Presidite Justice. 


Hon. DUANE J. CARNES, Justice, 
Hon. JOHN M. NIEHAUS, Justicé. 43 mq, 7+ a 

r f | J VW i ce) A « 4 O 6 

CHRISTOPHER C. DUFFY, Clerk, 


i 
y 


HE. M. DAVIS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 


NOV'5 1915 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gharles A, Kimmel, appellee 






i, vs Appeal from Peoria, 


dliam A, Gray, appellant, 
eli, P. J. 


/On April 27, 1912, Charles A, Kimmel aued William A, Gray 


an the Circuit Court of Peoria County in an action at law to 


_ recover damages for a breach of a contract, and filec » declaration 


Wa 


to which a demurrer was systsined, Thereafter, under Section 40 
¢. 


) q 
of the Practice Actg he sat an order transferring the cause 


to the chancery side of the docket with leeve to file a bill in 


| @quity therein against Gray, and to add the names of C C, Dutch 


rt 


and Mexico Development Company as coedefendants, On July 20, 1912 
he filed a bill in equity in said cause against said defendantea, 
It set out a written contract between Gray and Kimmel, dated May 


86, 1911. It therefrom appeared that there was a suit then 


_[penains by Charles A. Kirmel againet Charlee D, Duboig, et al} 


. G& 
and this contract ~as for a settlement of anteater waa 


therein agreed that Kimmel should cismise said suit, and should 


release Gray from any claime which Kimmel had against him growing 
AAA 
out ot nase nel. of Copper.Range Company stock, and 


should quit Claim to Gray and give him the right of posseseion of 
certain described real estate, and that Kimmel should assign to 
@ray a certain judgment Kimmel obtained onDecember—3,-1910 

in the -caveuit-court oT Peoria “Couittyagainst Charles D, Dubois, 
et_si_fer$65325, which judgment Gray shoulduse, if necessary, 
in & certain matter and, if not so used. then that Gray should 
re-aseign said judgment, or so much thereof as might remain un- 


satisfied, to Kimmel, Gray therein agreed to organize a corpora 


tion to-ve-entitied the Mexico-Sanpany Copper Mining-&-Devehopement 


Company., under the laws of Arizona, with a capital stock of 
#500,000 shares of the par value of $1.00 per share of which 


20,000 shares should be delivered to Kimmel, out of 200,000 shares, 


ee eee ee 
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Which Were to be—dietributed among osrtaim parties-including Cray, 
By this agreement certain specified mining propertiea were to be 
transferred to the company named, and, if said judgment was 
mot used by Gray, then he should reassign the jucgment to Kimmel 

- and said 20,000 shares of stock issued to Kimmel should be a 
settlement in full of the matters described in said contract, but 
af said jucgment was used by Gray for the purposes specified, then 
Kimmel was to receive 5,000 more shares of said capital stock, 
Saic stock was to be delivered within six months, The contract 
contained other provisions not material here, The bill averred 
that Kimmel had performed his part of said contract; that Gray 
did organizes said mining company upon a capitalization of $500,000 
divided into 500,900 shares} that Gray afterwards changed the name 
of said company to Mexico Developement Company, and increased 
the capital stock to $5,000,000 divided inte 5,000,000 shares, 
without adding anything to the assets of the company, and frau- 
dulently issued to Kimmel only 20,000 shares of said last named 
capital stock, whereas Kimmel wasn entitled to 2005000 shares of 
said last named sompany besides 50,000 more shares in lieu of the 
5,000 shares of the first named comnany which Kinmel was to receive 
for the use of the judgment, which judgment it was alleged Gray 
used and refused to account for and refused to reassign to Kimmel, 
though requested by Kimmel to do 86, The bill further alleged 
that afterwards, Wy agreement between said Mexico Development Com= 
pany and Gray on behalf of Kimmel, 200,000 shares of said last 
named compny were placed in the hands of Charles C.Dutch as trustee 
to abide the result of the pending suit, and that Dutch holds 
said stock in trust, subject to the adjustment of the rights of 
Kimmel and Gray in this litigation; that before the beginning of 
this suit at law Kimmel demanded said stock of Gray and aiso dé= 
manded that the company withhold delivery to Gray of 250,000 shares 

_ of stock to which Kimmel was entitled and that Gray refused the 


demand, poreting 
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The muxy prayer of the bill, besides an injunction, sought to have 
230,000 shares ofsaid stock delivered to Kimmel, The bill was t wice 
amended. Gray anewered, alleging performance anc denying Kimmel's 
construction of the contract. Dutch and the Mexico Development 
Comoany filed a joint anawer, in which they denied that Dutch held 
any etock for the use of Kimmel, All the defendants alleged that 
Kimmel had an adequate remedy at law, The cause was seferred to 

the master to take and report the evidence with his conciu- 
sions of law and fact. The master tock and reported the evidence 
and reported that Kimmel had performed his part of the agreement; 
that Griy had performed his part of the agreement as to the 20,000 
shares; that Gray had not used the judgment but had testified that 
he Was ready to rej-assign it and that Kimmel was not entitied 

to any relief on account of said judgment; that said re-organization 
and increase of cupital stock was made with Kimmel's knowledge 

and without objection by him; that 30,000 shares of the re@-corgan= 
ized corporationy was delivered to and accepted by Kimmel, but 
under a protest and claim that he was entitled to 230,000 additional 
shares; that this claim by Kimmel had now been established with 
sufficient definitenese to justify a decree therefor; that Kirnnel 
could have readily purchased upon the makket said shares of stock 
and has a complete remedy at law, and that a court of equity is 
without Jusiadietion; Fiat after notice 


from Kimmel the board of directors of the company voted to retain 





200,000 shares of the stock owned by Gray to await the outcome of 
this litigation, and icevued said stock to Charles C, Dutch, and 
thet Gray as a director voted for such action, but that this action 
Was taken to protect the company and was hot in trust for Kimmel. 
The master overruled objections by Kimmel to ssid report and these 
were renewed ae excertions before the circuit court, The circuit 


court decreed that Dutch should transfer to Kimmel 180,000 shares 


_ of eaic stock owned by Gray, and that Gray shoulda re-assign said 
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Judgnent within ten days, and to that extent sustained the excep= 


tions to the master's rerort Perey proeecutes this appeal from 


Appellant contends that Kimmel has a complete remedy 
at law and therefore that equity has no jurisdiction , Where 
stock contracted to be sold is not delivered, but is easily ob- 
tained in the market, and there is no special reason why the vendee 
should have the particular stock contracted for, he is left to his 


action at law for damages; but where its value is not easily 


ascertainable, or the stock cannot readily be obtained elsevhere 


or there is some reasonable cause why the vendee should have the 


particular stock contracted for, equity will compel the vendor to 


deliver the stock, Hills v MeMunn, 233 Ill, 488, This stock 


has no market value and it has never been listed or offered 


for sale on the open market, It fas no present tangible value, 


It is only sold by one man who is specially skilled in inducing 


men with means to buy stock for pure purposes of spacuiation, 


If the company can sell enough of the stock in the treasury so 

as to obtain therefrom sufficient funds to make an adequate roadway 
to some seaport or railway so as to put the product of the mine 
into the commerce of the world, and to open the — and furnieh 
it with adequate machinery , and to begin its operation, and if 
when the product of the mine is put into the markete of the world 
it can be sold at a price which furnishes a profit, and if some 
one of the many revolutions of the present age in Mexico does not 
result in a confiscation of the mine, then the stock would likely 
have a market value which could be ascertained, but until all 
these things have been accomplished it has no value which can be 
ascertained and fixed by.the courts. Therefore Kimmel should be 
permitted to maintain this suit in equity if the contract entitles 
him to more stock than he has received, There is another ground 


of jurisdiction, Kimmel claimed that Gray had made such use of the 
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judgment referred to that he was entitled to the 5,000 additional 
shares of atock therefor Gray clajmed that he had not used ths 
Jucgment within the meaning of the contract, Kimmel had a right 

to reanrt to efuity so as not only to precure a decision of - 

this controverted queetion, but aiso to obtain a decree for the 
re-aseignment of the judgment, if Gray's contention that he had 
not used it shoul¢ be sustained, Gray's answer that he was ready 

tO re-acsign it wos not a remagsignment. His testimony that he 
Wage ready to re-asgign it did not re-invest Kimmel with the title 
to the hidient Equity therefore properiy took jurisdiction te 
compel © reassignment of the judgment, if it had not been used 

by Gray. When equity has jurisdiction , it will proceed to admine 
ister all the relief required by the subject matter of the litigation 
even though part of that relief could have been administered by 

a court of law, 

Tf Kimmel'a theory ie correct, still the extent of his 
rights is incorrectly alieged in the bill and established in the 
decree, In the original corporation 300,000 shares of stock were 
taken by stockholders ari 300,000 wers left in the treasury. ‘The 
control of the corporation résted entirely with the stock which 
‘had been issued, He had 30,0CC shares or one-tenth of the active 
etock, The reason for the increase was two-fold, viz: because it 
Was supposed that treasury stock could be easier sold if the capi- 
talization was large, and to increase the relative amount of treasury 
stock. Four-fifths of the stock as increased, or $4,000,000 in 
Par value, was to be left in the treasury, and only one-fifth was 
to ¢o to the original etockholders, If, as Kimmel contends, he 

“Was entitled to the same proportion of stock in the new as in 
the old corporation, it would only be the same proportion of the 
active stock, The active stock in the new corporation was 1,000,900 


‘shares and one tenth of that would be 100,000 shares’ He had already 
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received 20,000 shares and therefore, if his theory of the case is 
correct, he would be entitled to but 80,000 shares, instead of 
the 180,000 decreed to him, 

is ‘Upon the merits of the case as to the capital stock, we con 
elude that the evidence dees not guetta the claim mace by Kimmel 
inhie bill, and that the arrangement attempted to be proved is 
too indefinite and uncertain to be enforced by a court of equity. 
Kimmel testified that when the question whether he would consent 
to the increased capitalization of the new company was presented 
to him, he had several wamyeextianus conversations vith Gray anda 
One with Gray and Hall; that he told them he had no objection to 
the increase, provided his stock was increased pro rata, and they 
replied that thet would have to be considéred later; that after 
the stock had beenincreased Gray of ered him 20,000 shares and 
Kimmel said he should have more than that and should have his 


@tock increased tenfold, and Gray replied that he was ready 


tO go to Mexico and had no time to adjust the matter of the stock 


and would take it up later, Hall testified that when Gray left 


for Mexico, hé told Hall to teil Kimmel that he would take care 


of it when he came back, Gray testified that when he talked with 


Kimmel about the. necessity to increase the capitalization, 


Kimmel. said he had no objection, and that the arrangement was 


that Kimmel would be treated like ali other stockholders and given 


_@ proportionate amount; that he and Hall told Kimmel that he would 


—r  - +. 2. ee 
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be treated like the rest of the stockholders on the same basis 

in the new company; that whenhe offered Kimmel his certificate for 
20,000 shares #n the new company, the latter said he thought he 
ought to have a little more stook, but after Gray explained every= 
thing to Kimmel, the latter took the stock and receipted for it 
and accepted the 20,000 shsres ag a settlement, and that Gray dic 
not prdmise to give Kimmel any more stock or say that he would see 
about it or settle it later on, The claim of Kimmel in his bill 
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‘4s that the stock in the original company had never been delivered 
to him an? that when Gray offered him 30,000 shares in the new com- 
pany, he was offering it im attempted fulfillment of the written 
contract, The fact is that the books of the old company were 
‘made. to show Kimmel the owner of 20,000 shares therein =nd that a 
certificate therefor in the nameof Kimmel was culy executed by the 
officers of the old company and taken out of the stock certificate 
book and handed to Gray to give to Kimmel, It seems that Gray © 
did not actually hand said certificate to Kimmel, but that after 
the increased capitalization in the new company had beeneffected, 
Gray returned the certificate and caused it to be put back in 

the old stock book and cancelled, Kimmel acted as a stockholder 
in the original company after said stock had been made out to him 
and obviously considered himself as a stockholder therein, We are 

of theopinion that he was a stockholder in the company originally 
organized without the manual possession of the stock certificate. 
It follows that Gray delivered the shares of the original stock 
Which he agreed in the writing to convey and fully performed 

that contract, except as to the re-assignment of the jutgment or 
delivery of stock if he used it, Asice from the matter of the judg- 
ment, the only claim to shares of stock in the new company which 
Kimmel has must be based upon oral conversations with Gray and Hall. 
Kimmel did not base his claim in his bill upon such oral conversa- 
tion s, butupon the written contract. He has no pleading by 
Which he can enforce in this suit any rights conferred upon him 

by those conversations, Moreover, the arrangement, if any, 80 
orally made, is so uncertain and the proof thereof is s0 inade~ 
‘quate, that we are of opinion that if properly pleaded it couid 
Not be enforced by a court of equity, Seitman v Seitman, 204 [ll 
504, It is further to be considered that Kimmel's oonsent to tne 
increase of the capital stock was not necessary, aga he owned but 


@ small fraction thereof, while Gray owned much more than one 
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half the actice stock, Again, a part of the evicence as to said 
oral conversations was to the effect that he was to be treated 
as the other stockholders were, meaning apparently, the other 


stockholders except Gray, and those other stockholders were each 





given and accepted the same number of shares of the new stock 

j which they held of the old, Gray received many more shares of the 
mkt new than of the old, but he claimed, and the records of the 
corporation supported him, that he conveyed certain valuable property 
rights in consideration for this new and additional stock, 

Kimmel contends that Gray did use the judgment in the sence 
intended by the prone and therefore he should have acditional 
stock as vrovided by the contract. Without reciting the evidence 
on the subject, we think it sufficient to say that we are satisfied 
that the judgment was not used as contemplated by the written con» 
tract, and could not be so used for reasons shown in the evidence, 
and that therefore the court below properly decreed that Gray 
should re-assign the judgment. 

So far ag the decree relates to the judgment, it is 
affirmed, and in all other respects it is reversed, One third of 
the costs of this court will be adjudged against Gray and two 
thirds against Kimmel, 


Affirmed in part and reversed in part, 
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STATE OF ILLINOIS, Nes 
SECOND DISTRICT. ie I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 
dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE a 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 





in the year of our Lord one thousand nineshundred and fifteen, 
within and 5 the Second District of e State of Itlinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
i 







Hon. DUANE J. CARNES, Justi 
Hon. youn M. NIEHAUS, Justice. 


; CHRISTOPHER C. DUFFY, aga 9 © 96 ] aK 4 1 2 


E. M. DAVIS, Sheriff. / 
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BE IT REMEMBERED, that afterwards, to-wit: on 
NOV 5 1915 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6124, 
Chicago & Alton Railroad Company, 
appellant. 
ve Appeal from Peoria, 
Woolner Distilling Company, 
appellee, 
Carnes, J, 

— is one of six suits brought by six railroads against the 
appellee, Woolner Distilling Company, for demurrage, Two of the 
suits have before reached thia court, and are reported as Distile 

ling Co. v P, & E, Ry. Co. 136 111, App. 479, and Chicago P, 
& St. L. Ry. Co. v Woolner Dis, Co, 160 Ill, Anp. 102. ‘The present 


case with four of the others, was referred teh referee by an 
: \ Fy ace a 
c/a of court @n_January88;-2007 » saading as follows:« "It-is 


hereby ordered by the court that the parties to the cage Egreeing 
xhaxauntain thereto in open court, that the following issues of 
fact we submitted to W, L, Ellwood as Referee ith power to exe 
amine witnesses and ascertain the date of delivery of cars to the 
defendant, that-eare claimed to have been detained by defendant 
and the number of days of devention,” 

"Also the date of consignment of said cars to defendant end by 
whom consigned. 

Also whether or mot there were cars upon which demurrage 
is claimed, witvs were not delivered until cars subsequently 
received by plaintiff, or ite delivering road, had been delivered, 

Thé intertion of both parties being to have an accounting 
of the pinbar of days, if any, that cars were detained by defendant 
withthe circumstances of their detention, Said referee to r: 
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Te referee investigated the matter and made a report to the 


court based, in part, on evidence introduced before him, and in 
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part on agreement of parties, including the following findingt- 
"I further find from the evidence that the defendant detained cars 
on which plaintiff is entitled to claimdemurrage as set out in 
"Schedule A", and made a part hereof, the total number of days 
detention being 2,985 days, 
I further findfrom the evidence that the total number 

of care for the Woolner Distilling Co, standing each day in the 
Kickapoo Tracke waiting unloading from March 20, 1904, to March 
23, 1905, are as set out in "Schedule B® hereto attached and made 
& part of this report, the data for Schedule ®B" being said "Exhibit 
39B",* S 

There Was ahearing before the court on exceptions to the 
referee's report, which exceptions the court overruled, Then fol-~ 
lowed a jury trial of this case in whieh] ipwidcence was introduced 
by the plaintiff that there was a customary and usual charge 
for holding cars longer than "free time* of $1,00 2 day excluding 
holidays and Gundays, thrto—avidence was-not-eontroverted,— Then 
the plaintiff offered in—evidense the referee's report with the 
sbhedulee_gitaghed—te;—-and- made a part of it, gor the-purpose wf CO 
showing the amount of time of ‘elay on each of the cars, xe—shown-by- 
Gach-of—tire—seheduies, and the number of days that the cars in 
question were detained by the defendant, The defendant objected 
on the ground that the report is a part of the pleadings in the 
case, and that the findings of the referee are not proof of the 
facts in the case, and for -various..ctker-rersene. The court sis= 
tained an the objection, stating as a reasont=— "It is conceded by 


both plaintiff and defendant in this case and statements in oven 


court to the jury were made, both on behalf of theplaintif?’ as well 
as the defendant, that there would be no dispute as to ‘i+ time of 
shipment of the various cars carrying coal from Sprincfiecid and 


elsewhere to Wesley City or the City of Peoria the time of the 
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arrival of the cars carrying coal either to Wesley City of Kickapoo 
Yards in the City of Peoria, or the time the cars were, inkxam fact 
delivered to the defendant company at its plant at Peoria," ~Gounsed. 
for plaintiff answered, "That while all these matters are admitted to 
be correctly found by the parties, and acted upon by. the varties 
the matter is not before the jury; that is to. ey, the result of 

the investigation and agreement is no} Aéetore the jury, and the 
purpose of the preceding ore aS gt get before the jury those 
facts.” And counsel for“defendant replied: "We desire in correce 


tion of the wise’ to say that Exhibit No. "398" is a part of 






the evidénce in this case, and is now before the court as a part 


" Then plaintiff ‘emetiteet introduced in 


* 


evidence a schedule that was part of the report and suggested that 
the heading of the page reading "Time for which plaintiff is entitied 
to charge demurrage" be eliminated, and defendant's counsel ad& 
said they would not object to-that becsuse-it war whet they ted 
been ageeetinge toy and stated that they would agree that Exhibit 
$9B is a true history of the cars as dieclosed by the books of the 
Yailroad company, and by the defendants books, Then other schedules 
and parts of the report were offersd separately by the plaintiff, 
and the court sustained objections to their introduction on the 
ground that it was not a matter for the jury topas¢ upon, 
The plaintiff introduced evidence of admissions by the manager 
of the defencant that there was something due the plaintiff for 
demurrage charges, and tested, 4+e-enen, The defendant then 
offered evidence tending to account for the delay in unloading 
ears, attributing such delay to the non-action and misconduct 
; of the plaintier.| But we are satisfied that the entire evidence 
read together, does not admit of the conclusion that there was 
nothing due from the defendant to the plaintiff on the claims 
sued on. ‘The verdict was for the defendant, and the court, after 


Overruling a motion for a new trial, entered judgment on the verdict, 
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from which this appeal is taken. 

The reference is said by the parties not to have been 
under the statute, and it is manifest from the foregoing that 
there Was puch confusion in the minds of counsel as to its 
force and effect. Counsel for appellee seem to have been of the 
opinion during the trial that it was part of the "pleadings*® 
and therefore part of the record, but on the hearing here they say 
it is not a part of the record proper but should be shown, if at 
all, by the bill fof exceptions. Appellant's counsel undertake 
to meet that suggestion by filing here an additional record, 
supplementing the bill of exceptions, But this additional 
‘matter is none of it certified by the judge and there can be no claim 
that such matter can be got into a record by the certificate 
of the clerk, as has been here attempted. Submission of common 
law mgm causes to a referee under different statutes of this state 
have heretofore been made, and there is some authority to guide 
the practitioner as to their effect, Little authority is here pre= 
sented on the question of a reference not under the statute, Such 
submissions have occurred in other jurisdictions (34 Oye. 777) 
and a search of the authorities under that head will no doubt 
result in establishing some rules to suide in the conduct of a 
jury trial in part based unon findinge of a referee, We are satis~ 
fied there is enough»oproperly in the record to show that the 
Plaintiff is entitled to a verdict for some amount, and therefore 
that the court erred in refusing to grant a new trial, ? 

The action of the court in passing upon the instructions 
is presented here with some rules of court, as to the submission 
of instructions, in the additional bill of exceptione, which is not 
certified by the judge. We therefore cannot consider those questions. 
For the reasons above indicated the judgment is reversed and the 
Cause remanded, 


if, 
Reversed and Remanded, 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 

of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 


y 


in the year of our Lord one thousand nie hundred and fifteen, 
within and for the Second District of the State of Illinois: 


Present--The Hon. DORRANCE DIBELL, Pregiding Justice. 
Hon. DUANE J. CARNES, Jugtice. 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Glerk. 19 G 
# 


é 
M4 
; 


BM. DAVES,» Sherift. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in 
in the words and figures 


NOV 5 1915 


jae Clerk’s cffice of said Court, 


following, to-wit: 





«tedoto0 to ysb dttt 





odd yabecut 0 0 yamatio | 











(M9OEt EY bas bexbaud sata basavodt paises 
toirterd Aaooe2 od 

ert ‘ OCCatE somasion . 
-BIMAAD .L Maa 

QUABRTM MM WO: or 


ratoailIl to 9648 oft 











aba 9 eee SH iy? 


eB oe Ne ake itt : igh iy iy 1 a {i ' Lb ‘ : 
Be RE ee OS ee Ae BAL Co Wie, iste Seba hate de edie 


H - : t / : 4 
ee ne eee a Se ee iv Lt”. ea acai ae 
we - af . 

si + - 

) ‘te how ‘ . 7 4 ‘ : ” 
ot Oa Wit Re 2, Spt LS PA f a ae | TNs 8 aye ke ¥' ft eS gins eh 
2 





. PF bolt’ asw $1u09 sat to noiaiaa odd 
291pRid bas abrow ed? at 
ed ey, re a | 
; 
be 
«iad tie Ra | 





tye 


Gen, No, 6087, 
The First National Bank of 
Rock Falls. appellant, 
ove Avpeal from MeHenry, 


George Deneen, appellee. 


s 


Niehaus, J. 

In this case, the appellant, on the 5th, day of April 
1912, obtained a judgment for $1602.21, against the appellee, by 
confession on a narr and cognévit, in the circuit court of McHenry 
County; and an execution was issued upon the judgment. On the fole 
lowing 15th, day of April, at the same term the appellee, George L, 
Deneen, filed a motion, supported by an affidavit, to set aside 
vacate and stay the judgment; and for leave to plead to the declare 
ation ; upon the showing made, which we deem sufficient the court 
entered an order staying the egecution, and giving appellee leave 
to file pleas to the declaration. 

It is claimed by appellant, that it should have had notice 
of appellee's motion , before an order could legally have been 
entered, allowing the appellee to plead, and opening up the judg» 
ment for that purpose, The power of the court to enter the order, 
however, does not depend upon notice to appellant. 23 Cyc, 952, 
There does not appear to be any rule of court requiring the service 
of formal notice in such cases; and appellant was properly in 
court, when it appeared for the purpose of having the judgment by 
confession entered, ahd was compelled to take notice of ali sube 
sequent action on the part of the Court in reference thereto . 
(Robey v Title Guarantee Ftc, Co. 186 Ill, 346; Domestic Building 
Asso. v Neleon, 172 Ill. 390; Niehoff v People 171 Ill, 243.) 

And it is apparent that the appellant did take notice of the subs 
sequent proceedings of the court, for it afterward appeared and 


made a motion to strike the special pleas of appellee from the 
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files; and to vacate and set aside the order entered, giving tv 
appellee leave to file xmam pleas; and to set aside the order 
staying the execution, The appellant could raise, and cid raise, 
on this motion, all the questions that it could have raised and 
urged, and it had formal notice of the motion of appellee for leave 
to file pleas; amd so none of its rights were lost by the lack 
of a prior notice of appellee's motion, 

The principal reason urged for striking ap the appellee's 
pleas from the files, is that they were not properly verified, 
by a legally sufficient affidavit of merits, made pursuant to the 
statute, The statute does not require any verification of the 
pleas filed, under the renee presented in this case, This 
is not a case where section Se 5 ha Practice Act applies, That 
section applies to cases where the plaintiff files with his dec» 
laration, an affidavit "showing the nature of his demand and the 


amount due him ffom the defendant, after allowing to the defendant 


sil his just ccedits, deductions and set offs, if any." In this 


case, the only affidavit filed with the declaration, is the usual 
one in cases of judgment by confession, verifying the hand-writing 
and thex genuineness of the signature of the maker of the note 
upon which the judgment is sought to be taken, 

We are of opinion that the motion to strike the pleas from 
the files, and to set aside the order allowing appellee to plead 
Was properly denied, 

The appellant also filed a demurrer to the special pleas; 
this raised the question of the legal sufficiency of special pleas 
as a defense to the action the court overruled the demurrer; and 
appellant elected to stand by ite demurrer; whereupon the court 
ordered that the judgment, which had theretofore been entered by 


confession , be vacated and set aside, and entered a judgment in 


bar, on the appellee's special pleas; and this order of the court 


ig assigned for error on this appeal, 
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In determining the question of the propriety of the judgment 
in bar, upon the special pleas, it ie not necessary to find that 
all the pleas were sufficient in law to constitute e defense, or 
bar to plaintiff's suit; it is sufficient, if any one of the pleas 
filed, contains matters which constitute a bar to the action, 

(The People v Commissioners, 189 Ill, 55; Ward v Stout, 32 Ill. 399) 
Whatever may be said in reference to the sufficiency of the second 
third, fourth, fifth and seventh pleas, there is no doubt about 

the matters alleged in the sixth plea constituting a sufficient 

and complete defense to appellant's right of recovery upon the 
note in question, Its demurrer, as a matter of law, admitted 

that the matters which are set up in the sixth plea, are true; 

and they had to be so regarded by the court, in passing upon the 
demurrer, 

The court did not err in regardin the matters set out 
in this plea, as constituting a legal defense to the suit, and 
therefore properly entered a judgment in bar, 

The judgment is affirmed, 

Affirmed, 
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STATE OF ILLINOIS, L ss 
SECOND DISTRICT. SS 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate . 


said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this twentieth day 
of October, in the year of our Lord, one thousand nine hun- 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the State of Illinois: 
Present--The Hon. DORRANCE DIBELL, Presiding canes 
Hon. DUANE J. CARNES, Justice. | 
Hon. JOHN M. NIEHAUS, Justice. 1 } 
CHRISTOPHER C. DUFFY, Clerk. . 76 I.A, 4 29 


\E. M. DAVIS, Sheriff. f 
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BE IT REMEMBERED, that afterwards, to-wit: on 
NOV 5 1915 “the opinion of the Court was filed in 
the Clerk’s office of said Court, fin the words and figures 


following, to-wit: 
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Gen. No. 6116, 


R, S, Wall, appellee 

ee i Appeal from Lake, 
Elgin, Joliet & Eastern 
Railway Company, appellant. 


Niehaus, J, 

This is an avpeal from a judgment for %3500, recovered 
in the circuit court of Lake County, by the appellee, R, S, Wall 
against the appellant, the Elgin, Joliet & Eastern Railway Company, 
in an action on the case, for damages alleged to have been suffered 
by the appellee, in consequence of an injury received while in 
the employ of the appellant as ewitchnan, Yi the deciaration 
alleges, that the eppeliant is a common carrier; and on the 28th 
day of March 1914, was encaged in interstate commerce, at Gary 
Indiana; and that at that time and place, the appellee, while in 
the appellant's employ ae switchman, was at work, as such switchman, 
in the night time, and in the dark, in switching certain cars which 
were being used by appellant in carrying interstate commerce; —K— 
and that atthe time and place in question, he was riding upon a 
certain car, which was in a broken and defective condition; 
that this car had been shoved and kicked upon a certain track, 
and wag moving along on said track3 and that appellant at the 
same time caused another car to be shoved and moved toward said 
moving car, upon which the appellee was then and there riding, 


at a higher and greater rate of speed; and that the latter car 


Was about to be brought into violent collision with the car unog 


Which the appellee was then and there riding; and that appellees 

was thereby put in danger of great bodily harm, and Was compe led 

to jump, and did jump, and by so dani ag, tye /ingured 
According to the testimony ot Ganeiaed Dre was working in 


appellant's switch yards at Gary, on March 27th, 1914, «nd wae 
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engaged in the work of classifying freight traim; that-is-te- 
Say, collecting oers-utit Crouping—thentecether,-in-etetion order 
¢.that when the carg would be moved iti the “trutns “along appete. 


~rants-railroad, those assigned to the.different™ ‘stations, which 


 « Herethis” grouped tocether, in. consecutive ordée?>~might be cut off 


of the train at the-proper-place, With=the-teast’ delay.” The work 

of grouping the cars together is done in the switch yards, and on 

certain side tracks and stub tracks, and the tracks leading to 
q 


On the night in question 





as assisting as switchman, in the work of classifging 
such cars; and while so engaged, was riding ona so-called gon- 
@ola freight car, that had been kicked onto a track which-ie—nume 
bered-—43;-—4-4 which was called a pocket track; it was his particular 
~ business at this time, to stop this car, by setting the brake, 
and then jump off. The brake was located on a platform én the rear 
of the car, about on a level with the pottemgpeer floor of the car, 
and about four feet from the ground, The brake on the car in 
question, : roe out of order; the gravity dog had dropped 


Gut of the ratchet, so that, th 








ghet would not hold; and it was 


therefore, necessary for 


by 


brake, to-elocken-the_narsnant(o}-the.cav, and bring, * S a stop; 


and he Was thereby dese@wet on the car longer than (SER 
“Seem; if the brake had been in order; but he had about stopped 
_the movement of the car, and was ready to get off-any.uay, when 
he noticed another car, about 15 feet away, coming toward the car 
on which he was riding, and fearing a collision, Walked across to 
the opposite dide,which—wae—the-noseh side, and jumped off of ths 
Platform to the ground, In jumping off, he struck the ground 
"etiff legged", thereby. causing more jar than would be ordinarily 
experienced from such a jump. A few minutes after he had jumped, 
he felt a ticklish pain through his grein, which indicated that 
he had been ruptured by the jump 
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The only apparent effect of the impending collision, on 
appellee's jumping, Was to cause him to jump off on the opposite 
side; but the ground on that side was just as level, and not any 
farther from the platform of the ~~ a there does not appear 
to have been anything unusual about appellee's jumping off of the 
Platform of the car in question, except that he jumped off "stiffe 
legged"; and the "stiff-leggedness" of the jump was not caused by 
the impending collision, There is nothing unusual about care being 
bumped together when they are ewitohed around, in the yards, 
Switchman, in the ordinary and usual course of their employment, 
would jump off of cars, to avoid the probable effect of such bump- 
ing; and in the ordinary course of such employment, it is, obviously 
nevessary for them to jump off and on cars in motion, and cars 
standing still; and jumping from a piatform like the one in ques= 
tion, and in so close préximity to the ground, must necessarily be 
a common occurrence in the line of their work in the switch yard}; 

@ necessary incident tm in the ordinary course of a qwitonmante 
service, This jumping off was, therefore, an ordinary and usual 
incident of appellee's employment as switchman; and the risks, 
dangers and hazards incurred thereby, were the risks and hazards 
zhich were assumed by him, because they are incidental to his switche 
ing service, 

‘It is well settled, that the risks, hazarde and dangers 
Which are ordinary and usual incidents to the employment of a sere 
vant, are assumed by him; and that the master is not liable for 
injuries resulting therefrom. (Cooley on Torts, 521; Woods Law 
of Master and Servant, Sec. 336; C.& E, I, R, R. Co. v Heerey, 2% 
Ill. 495, Pullman Oar Co. v Laak. 143 Ill, 343; Burke v T, P, & W, 
Ry. Co, 268 Till, 614.) 

The Federal Liability Lew of 1908, which is a basis of appelises 
suit, does not do away with the right of defense by the master, of 
the assumption of risk by the servant,in a case of this kind, 
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Seaborn Air Line Ry. v Horton, 233, S, Rep, 492, 

4 We are of opinion therefore, that the risk and dangers inedlved 
in jumping off of the car in question, were assumed by appellee in 
his contract of employment; and that, therefore, there is no 
liability on the part of appellant, for the injuries sustained 
by appellee, The judgment should therefore be reversed, 


Reversed, 


| agate My of facts to be be sett oh d in the judgment, pfs rhe 


ORS gee i & : ; 
find that the eee jumped off of a freight car platform 


situated about 4 feet from the ground, seen pichsre eden stg 
Ape et—e—beres, in due course of his employment as switchman; 
that the jumping off of such a platform, was a usual and ordinary 
incident of his employment as switchman; and that the appellee 


therefore assumed the risk, hazard and dangers thereof, 
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STATH OF ILLINOIS, | .. 
SECOND DISTRICT. Dea 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this twentieth day 


of October, in the year of our Lord, one thousand nine hun- 


I, CoristopHEeR ©. Durry, Clerk of the Appellate 


dred and fifteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE? COURT, 
ifth day of October, 


on Tuesday, the pf 


Begun and held at Ottawa, 
in the year of our Lord one thousand ning hundred and fifteen, 
Within and for the Second District of ne strate: of Tllinore: 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. DUANE J. CARNES, Justice 
TOETA. 


Hon. JOHN M. NIEHAUS, Justia 
DUFFY, Clerk, 
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BE IT REMEMBERED, that afterwards, to-wit: on 
DEC 8 - 1915 the opinion of the Court was filed in 
in the words and figures 


the Clerk’s office of said Court, 


following, to-wit: 
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Gen, No, 6156, 
The People of the State of Tllinois, 
Defendant in error, 
ve Error to Co, Ct. Lake, 


Peter Clayton, Plaintiff in error, 


Ditell, P, J, 


Peter Clayton was adjudged guilty by the county court 


of Lake County uncer two counts of an information charging him 
with keeping open a tippling house on Bunday and was fined #150 
under each of “said counts and brings the record here for review, 
and the only error argued is the refusal of the court to grant 
a new trial for the insufficiency of the evidence to justify a 
conviction, 

Three detectives testified that they bought lager besr 
at Clayton's dram shop on two successive Sundays prior to the 


‘filing of the information and that they were served by one of 


Clayton's waitere and that they saw several other people drinking 


there. flayton testified that he was in his bar room ail day 
both Sundays and did not sell any liquor to any person and 
only sold @inger ale and soft drinks, and his bartender testb- 
fied that he did not sell to any one any liquor on either of 
those Sundays; that no one but himself and Clayton had access 
to the bar on those days ani that what they did sell on those 
days was "near beer®, made by the Pabst Brewing Company of Mil~ 
Waukee. It is argued that the court and jury should not have 
believed the three detectives, Our views on that subject are 
expressed in The People v Sehrer, in which we file an opinion 
this day. 


Judguent affirmed. 





setomitil to etst® edt to eLqoet offs 

«torte at tasbaeted 

soda .t9 .00 of tote av 
torte at ttitatel1 .motysLld sete» 


fayoo yinuoo oft yd ytltug beghutds esaw motyslO rested th 


aig gatgtsdo aottsamiotal as to atayoo owt xebaw ystauod edad to. 


.8ald Om 10D 


a wm) 7 





:* rant 


O@f% bentt esw bas yabaw@ mo sevod antlqqtt s meqo yutqesd ae 


eWelves tot ested Stover eit egaiid bas stavoo hise to dose tebus 
#matg of fusoo efi to Iaevter ot af Seugis torte yino edt bas 


& Yitteut of eomehive sit to yoretottiwent sit tot Ieitd wen B 
.foitotvnoo 
teed tepsi tdagwod yeti tect hbeltitest esvitosteb eeuiT 


edt of totrq eysbau® oviessoors owt mo qgode math e'notysid ts . 


to exo yd bevxee or9ow yorlt tect bas mottsmiotat edt to gatlit 


gatdnith siqoeq tedto {exsvee wee yedt tadt das etettew atnotysld 
web Ifs moot tat sid at eew od tect bettttee? motyslB .otedt 


bas moaisq yma ot towptl yos Ifea tom bib bas sysbav@ dtod 


~@test «tobmetted etd bns ,edaizth ttoe brs ols tegnty bloe vino 
to tedtie mo toupit yrs emo yrs o¢ Eliee tom bth ed tadt belt 
Besos bed motyalD bas tleemtd tud ero om tact yeyebau® esodt 


eeod! mo {foe bth yedt tev tedt Ane aysb saodt mo isd edd ot 


~LIM to yisqmo? gniwerl tede’ odt yd ebsm .*xesd assem" esw syed 


eved tom biyore yrut hae tawoo ect tect bougta at #1 .eoduew 


@te tootdwe tact mo ewetv tO .eevitoeteb eexdt edt bevetisd . 


Motnigqo ne eLtt sw dotdw at ,.terdie® v ef[qoed eAT at bessaexqxe 
yeh elds 
ebemritts tnemgbut 





on? 


qd 
J 
an 


‘ 
‘ 
{ 
: 
’ 
y 


Stat h OF ILLINOIS, )... 
SECOND DISTRICT. ye I, CHRISTOPHER ©. DuFFy, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this ________ 
day of in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE..COURT,.. 


Begun and held at Ottawa, on Tuesday, the fifth day f October, 
in the year of our Lord one thousand nine hundred fnd fifteen, 
within and for the Second District of the can PLLinGag< 


Present--The Hon. DORRANCE DIBELL, Presiding Just foe. YO 
Pi 
Hon. DUANE J. CARNES, Justice. ke Bae ey 
Hon. JOHN M. NIEHAUS, Justice. f 
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BE IT REMEMBERED, that afterwards, to-wit: on 
DEC 8- 1915 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 6218, 
John Riley, appellant, 

vs Appeal from Will, 
John J, Webb, et al appeilees, 


Per Curiam: 
This was a bill in equity by one of the heirs at 
law of Thomas H, Riley, deceased to contest the xkxk last will 
Riley died leaving a widow and no cescendants, His heirs at law 
were his brothers and the daughter of a deceased brother, 
The wild devised real estate to the widow whéeh she 
would net have taken as an heir at law, It devised real estate 
to another persogj who wae not an heir at law, It beyuaknad 
bequeathed two annuities to persons who were not heirs at 
jaw and made them a charge upon real estate, If the will had 
been set aside one of the devisees woud have taken nothing; 
the annuities charged upon the real estate Would have been 
defeated and the other devisee would noi have taken the interest © 
Which the will gives; and the real estate would in part have 
passed to heire at law who took nothing under the will, 
There wag a verdict and a decree sustaining the will 
and from that decree the appellant appeals to this court, 
A ffeehold is involved and this court does not have jurisdiction 
The case will therefore be transferretl to the Supreme Court, 


Transferred to Supreme Court, 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, (Evie 
day of in the year of our Lord one 





thousand nine hundred and AY 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October, 
in the year of our Lord one thousand nine hundred and fifteen, 
within and for the Second District of the afte of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 






Hon. DUANE J. CARNES, ee 
Hon. JOHN M. NIEHAUS, Justices 
CHRISTOPHER C. DUFFY, Clerk.! 


EE. M. DAVIS, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: on 
DEC 27 1915 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 6146. 
George W, Black, appellant, 
vs Appeal from Winnebago. 


George W, Brown, appellee, 


Carnes, J, 
This suit was begun pefore a justice of the peace by 
George W, Black , the appellant, against Ceorge W, Brown, the 
appellee, to recover for work done by appellant on what is 
Claimed to be a public and private road at the request of 
appellee who was then acting ae highway commissioner, 
On a trial on appeal before the court without a jury, at the 
close of plaintiff's case, a finding for the defendant was 
entered, and after overruling a motion for a new trial, the 
court rendered judgment against the plaintiff for costs, from 
Which this appeal is taken, It appears that there was an ate 
tempt some years before to lay out a public and private road 
for the benefit of appellant, and that afterwards, appellee, 
as highway commissioner, bargained with appellee to do, some 
work on that road for which he was to be paid by the highway 
commissioners; that appallant did the work and the commission~ 
ers refused payment, and he then sought by this suit to enforee 
& personal liability of appellee for the amount due him, and 
| while there is some conflict in the testimony, we will asstme 
ih that appellee did, as a public officer, make a contract with 
appellant to do the woxk in question. Appellee denies that 
the road was ever legally laid out and established, and therefore 
“says there could have been no liability on the highway commi- 
Ssioners to repair it, but in our view of the case that is not 
Material here, Assuming that it was work within the provines 
of highway commissioners to hire done and that appellee, as 
highway commissioners, made a valid contract with appellant to 


do it, and that appellant did it and is entitled to recover 
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ajthnst the highway commissionerms as & quasi corporation, still 
we Bee no ground for recovery in this action against appellee 

as an &ndividual. It cannot be claimed that a public officer 
making a valid and enforceable contract, asa such, makes him- 
self personally liable for the payment of the debt incurred, 
Supposing on the other hand that the contract between appellant 
and appellee wag not valid for the reason that it was one which 
the highway commissioners were not authorized to make, or one 
that could not be made hy one highway commissioner in the absence 
of the other two, and therefore appellee, mistaking the law 

or his duty under it, failed to make a valid contract as a 
public officer, still he would not be personaily liable 
under the facts in this case, There is no claim that he undere 
took to bind himself personally, or that appellant supposed 

he was contracting with appellee as an individual, and if 
&ppellee mistook the law and exceeded hie ax power as a public 
officer, appellant is presumed to have known that at the tine 

of the contract, and therefore no pereonal liability arises, 
(Mann v Richardeon, 66 Ill. 481) The distinction in that respect 
between the personal responsibility of the agent of an individual 
and a public agent is pointed out in that case, We are not 
aware that the authority of that cas@ has ever been questioned 
in this state, and it seems to be a generally accepted rule of 
law, (29 Cyo. 1446; Elliott on Roads and Streets, Chap. 38, 

Sec, 670) There is no question of fraud in this case, and it 
Was stipulated on the hearing that appellant did the business 
with appellee as a town official, We therefore see no ground on 
which he can recover. The judgment is affirmed, 

| Affirmed, 
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STATE OF ILLINOIS, ee 
SECOND DISTRICT. Aaa I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this _____ 
day of in the year of our Lord one 








thousand nine hundred and 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fifth day of October 
in the year of our Lord one thousand nine hundred and fifteen, 

within and for the Second District of the State of Illinois 
Present--The Hon. 


¥: 


DUANE J 


DORRANCE DIBELL, Presiding Justice 
‘Hon. 
Hon. 


CARNES, i aD 
JOHN M. NIEHAUS, 


Justieé. 





\ 


a. 
t 


By 
i ® L.A ” t/ 6 
£ A 
# 
f 
¥ 
SS e SS SS ——— aim = ———— = 
4 ar 
% 
& 


CHRISTOPHER C. DUFFY, crenfh 9 6G 
at M. DAVIS, Sheriff. 
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BE IT REMEMBERED 
DEC 2 7 1 


that afterwards, to-wit: on 

the Opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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Gen. Wo. 6157 


“the People of the State of Illinois, 


Defendant in error, 
vs Error to Co. Ot. Lake. 


‘iwara Fichter, Plaintiff in error. 


 “@arnee, J. 


Plaintiff in error Fdward Fichter, was one of the 


proprietors of 2 dancing pavilion, or hall, in Lake County, 


in hike with waits a bar regularly licensed was conducted 
and the usual intoxicants sold on week days. It is admitted 
on some Sundays the place was kept open for the sale of tobaeco 
and soft drinks, including "mr beer", He was, on a jury trial. 
convicted on a charge of unlawfully keeping open a tippling 
house on Sunday, and sentenced to pay a fine of $150.00 and 
sued out this writ of error. He asks a reversal of the judge 
ment on the sole ground that the verdict is not supported by 
the evidence. The offinse was proven by the testimony of two 
hired investigators, or detectives, and denied by the defedant 
himself, corroborated bytis bartender and to some extent by 
mrother person. It is urged that the detectives, because of 
their calling and interest in the case, are not to be believed, 
It is true that the testimony of all witnesses should be heard 
and weighed with a proper consideration of their character and 
interest is the matteSr about which they speak. Formerly 


parties to an action were not permitted to testify because of 


their interest in the case. Many disqualifications of witnesses 


have been removed in recent years, and witnessesformerly 
barred are now heard and the question of the weight of *tnoir 
testimony pleft to the jury primarily to determine, subject 
to the approval of the ttrial court, and of a reviewing court. 


The testimony of the detectives is to be considered an. weight. 
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“like that of other witnesses with a proper consideration, among 
other things, of the influences under which they were acting. 
(People v Sohrer, Gen. No. 6155 Til. App. ) The jury 
and trial court are more likely to judge correctly of the truth 
or falsity of their statements than is a reviewing court, 
therefore, as said in People v Conners 246 Ill. 9, their 
verdict "Will not be set aside unless the finding is so palpably 
against the weigit of the evidence as to indicate that the 
verdict is based upon passion or prejudice/*® The proof for 
the People was amply sufficient, if believed, to warrant the 
conviction. The conflicting evidence was for she most part 
from interested witnesses.’ We are not disposed to disturb 

the verdict, sanctioned, as it is, by the judgment of the trial 
courts The judgment is affirmed. 


Affirmed, 
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STATE OF ILLINOIS, Los 
SECOND DISTRICT. \ = I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHeEREoF, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this_..___ 
day of in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE (COURT, 


Begun. and held at Ottawa, 


in the year of our Lord. one! thdusdnd ning hundred and fifteen, 
within and.for thé’ Sécond' District: of 
Present--The Hon. ,DORRANCE DIBELL, Presidi 
Hon. DUANE J.';CARNES, fost 

ale JOHN M. NIEHAUS, ca i | 9 G T A. 5 Dar d 

CHRISTOPHER C. DUFFY, Clerk. 


E.\M. DAVIS, Sheriff. 





on. Tuesday, 








BE IT REMEMBERED, that afterwards, 


DEC 27 1915 


the opinion of the Court was filed in 


the Clerk’s office of said Court, 


following, to-wit: 





fifth day of October, 


Ihe State of Illinois: 


ng Justice. 


in the words and figures 
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Gen. No. 6092 
Christ Kammerer, avpellee 
s vs Appeal from LaSalle. 
‘ United States Silica Co. 
appellant. 
Niehaus, J. 

This suit was originally brought before a Justice of 
the Peace by Christ Kammerer, appellee, against the United 
States Silica Company, appellant, to recover damages alloged 
to have been suffered by appellee, on account of the failure 
of appellant to deliver to him the possession of 44 acres of 
land, and the dwelling house thereon situated, which he had 
leased ka axyx from naleek taiahi, The trial before the Justice 
resulted in a judgment in favor of appellee, in the sum of 
$200. An appeal was taken from the judgment, to the circuit 
court of LaSalle Smxky County, where a trial de nove by jury 

was had, and a verdict rendered against the appellant, for 
the sum of $125.00; upon which the court rendered judgment 


and this appeal was taken therefrom, 
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&e was from varch 1, 1914 to February 38, 1915, The loace~ 
7 S, contained a provision by which th enre voparye the prie 


Vilegey at any time to enter the sikscittted. ek. a: purposedes 


: railroa ‘BWwitch traeks—onthesame; aise fer—the 
purpose of mining and. shipping silica sand fromthe premises; 
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and also the further stipulation vhat_appesies should not hold 
the anpellant liable for any | te-hinss: “hie femily, 
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paid the first installment of rent, and on the—dete of the 
commencement of his term Mavemh-tst. endgavored to take poss- 
ession of the promises, but fou a A person bye-+heTit"e" UT “Ere 


Feiekson iN 

in possesgion, Retexvom olaimedy that he had a prior 
Ab at boe es “~w = 4 

lease from ope, a eke 


= a; to surrender 
possession, to-appeltizes h come thge with his 


household goods and effects, which he wanted to install upon 






the premises; and eit thus prevented from entering upon, 
the ccoupency—of—the-same;—in-aceerdanes—#ith- the~~torms” OT ~ 
his-tease, was forced to Tonty move-inte-end—cceupy bliher prege 
ises of a different kindy, and in a different locality. 

ae appellant prior to the execution of the lease to the 
appellee, by oral arrangement with Mrickson, leased the premises 
in controversy to Erickson, for a year, at a rental of $100. ( 
as claimed by Erickson; and Frickson was in possession under 
such leasing, at the time appellee sought to take possession 
namely March 1, 1914, then the legal, as well as the actual 
possession at that time, wos in Frickson; and the direct effect 
of this act of prior leasing of the premises, by appellant, 
precluded appellee from obtaining and enjoying the possess- 
ion. of the premises; which possession appellant had agresd 
to give him, under the covenant for possession and quiet en- 
joyment impliodly contained in appellant's lease to appel.oe. 

Whether or not there was an actual loasing to Fricason 

as testified to by him, and possession taken and held uncer 


e such leasbrg were quastions of fact, to be passed upon, end 
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determined by the jury; and the jury, under ‘he iwtrustions 
of the court, did determine these questions; and ietermine 
them against the contention of appellant. Assuming, that 
there was a prior leading of the premises, to Erickson, as 
claimed, and a breach of appellant's covenant for possession 
and quiet enjeynent, as stated, appellant would be liable in 
an action of assumpsit. (Rerrington v Casey 78 Ill. 317; 
Green v Williams, 45 Ill. 206.) The rule concerning the 
measure of damages in this class of cases, is well settled, 
and limits the right of recovery in general, to the difference 
between the rental value of the premises involved, and the 
rent which the leasee actually agreed to — (Gazzalo v 
Chambers, 73 Ill. 75; Rerrington v Casey, supra; Green v Wile 
liams, supra3; Dobbins v Duquid, 65 Ill. 464; Herpolsheimer v 
Christopher 9 L. R. A. N. S. 11350; Huntington Fasy Payment Co. 
vy Parsons, 9 L. Ro Aw W. S. 1130.9 Rut "the lessee may also 
recover such special damages as have been directly and mur 
necessarily occasioned by the plaintiff's wrongful act 

and default; but cannot recover what he might have made on 
the premises during the lease, nor for less sustained by the 
selling of his stock, agricultural implements, and so forth, 
for less than their value." (Huntington Rasy Payment Co. v 
Parsons, supra; Bobbins v Duquid, 65 Ill. 464.) 

The record discloses, that evidence of the rental value of 
the land in Scnetiun was introduced on the part of the appellee 
on the trial, without taking into consideration Rea ‘he reservec 
rights of appellant, to enter upon the land leased, for the 
purpose of extending switch tracks, and mining silica; nor the 
exemptiom of appellant from liability for damages} these were 
_ substantial factors, which necessarily entered into a correct 


estimate of the rental value of the land, as leased, and should 
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have been incorvorated in the interrogatories concerning such 
rental value. It was also error to permit evidence to go to 
the jury, of rental value cf the dwelling house situated on the 
promises, separate from the lland. The house was a part of 
the land; and could not be used without also using the land 


upon which it is located. It could not thave a rental value sep- 


arate from the land; and its value should have been 


considered only in connection with, and as a part of, the 
land leased. 
There was but one instructiom given for the plaine 
tiff; and it is as follows: "The court instructs the jury, as 
a matter of law, that if you believe from all the evidence in 
the case that plaintiff in this suit had leased certain prop- 
erty from the defemant, and that before or after the lease 
was made the said defendant leased the said property to another 
and put suchcsother in possession, whereby it was impossible 
for plaintiff to obtain possession of the property, and that 
because thereof plaintiff was damaged, then and in that in- 
stance your verdict should be for the plaintiff, in such dame 
age as it is preved under the instructions in this case he 
has suffered." 
This instruction told the jury that if they found for 
the plaintiff, "they should find such damages as is proved under 
the instructions in this case, he has suffered", and «id not 
giver them. the correct measure of damages. Wo other instruction 
was given concerning the matter; and the jury were without a 
proper guide, in that regard, It was important and necessary 
that the jury should have been correctly instructed in tho case 
as to how the damages should be ascertained; and since &o 
instructiom given laid down the measure of damages, it was 


error to give the instruction above set out. (Waldron v Marcier 


82 Til. 550; Keightlinger v Egan, 65 Ill. 235; City of Freeport 
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STATE OF ILLINOIS, )} i 
SECOND DISTRICT. (Pe I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my Office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —______—. 
day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT AN Wicca TE COURT, Begun and held at Mt. Vernoh, Illinois, on the Fourth Tuesdav 
in the month ofs in a vear of our Lord, one thousand nine Rundred and fourteen, the same 
being the 29th dav ol, , In the vear of our Lord, one thousand nihe hundred and fourteen. 
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Hon. Harry Higbee, Presiding Justice. 
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Smiley and 
r next friend 


Appelleer, Appeal from the 
. We. Cireuit:Court of 
Nagsae County. 


Appellant, 


_-——i“‘(<i=*s‘*d MG =PantAE Zs recovered a judgment in the Cirexit Court 
he 5 Se om 
P % for three thousand dollars, and the defendant proeecutes this 


2 iii, That on September 27, 1912, he hauled 2 wagon load 


# |p sphatatogreer® sold them and that after the 
aie akix etiny seloon in Brookport 









vf he drank four 
F . saloon and pur- 

" qngeed o helt a pint of whiskey that he took awey with him,and 
“that by: three or four o'clock he wae intoxicated «nd started 

0: @ riding upen the running geers of his wagon. arter Shaetane 
= me be ‘drank more liquor from the half pint purchased and be- 
G eaxe very badly intoxicated ee hie team at times s* 2 
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aa gait. He had not move thas teo—ortiscee siies 
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| Mas carried to one side of the, road. 


vA 


“i his place and after having driven a short distance further he 


again fell and at this time hie legs caught over the hounds of 
the wagon, with his head and shoulders dragging on the ground, 





tion he we distanuge of about ten feet, 


rita at this time, intoxicated. He 
a ” 





About ten o'clock at night «a Mr. Bdwarde 
Rt = Sep = — Gdaaccdbs}, 
Complaint of pain on being FD ape vageliom, that ret Bes, bis cont 
ever bim oné left him y, Tne next morning Smi: y Wee car- 
ried, by-tve-sen, te the home of Edwards, abort—tre—hendret— 
yorde-dietant Irom Were be tt -Taih during the night. lie was 
cold and sick and could not ent and in a short tine his leg 
bearers cores | and he began vyouiting, which sowitinag—end-—etrrinm - 
ate ies Galt eal until his deeth. There was no outward appear- 
ance of injury to the leg which had swoilen very badly. His 
Ent Soa Cee UCP 0 perslywee thet-thay-vore 
natrte te -secuse aa, operation from his bowels, and his urine 
in small quantities had to be removed by the use of a cathetgr. 
3 tives were prescribed—and used for the bowels but without 
Bifferent doctors visited him bug it seems that none 
ae them were able to give him relief. On OCetober 7th Smiley 
was taken with a bleeding at the nose, which was treated by his 
physician who returned Een on October Yth ame found the hem- 
moFrhage of the nose very profuse and the vomi ting almost con- 
stant. He plugged the posterior ares with adrenlin gauze but 
was unable to stop the hemorrhage and Smiley died om the morning 
of OCotober 10th. There is no evidence or Claim of Gmiley having 






 @pemk or procured the liquor at any other plsce then the saicon 





Ais of the appellant, and in fact there is no diepute but that the 
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liquors were procured 2t appellant's saloon, that he became 
-wery badly intoxicated; that the vomiting and retching and 


paralysis of the bowels and kidneys continued from that day 
Hon 


am —— hie death. yao also He from “4 ae ge- i seg ltdl 


Seas was of the age © about thirty-fou yuaays Wat he was 
a a ‘an thy abbe-bodied man, excepting a deafness snide had bee n 
a cnused many years ago by cerebro meningitis, amd was an active, 
 gnexgetic and reasonably prosperous farmer. a 

aes The declaration in this cxse consisted of four counts. 

The first three counts alleging, in substance, that on October 
10, 1912, appellees were the minor children of one Yili 6G, 
Smiley; that the said Will G. Sniley was a farmer and derived ¢ 
: from his business an annual income of about two thousand doli- 
ars, by means of which be maintained and supported appellees 


* , 
ry 





im a liberal manner. That appellant was engaged in the busi- 
ness of selling intoxicating liquors in the town @f Grookpoert 
and sold and gave Will Smiley intoxicating liquors that caused 
him to become intoxicated and that while se intoxicated ne fell 
from the wagon and gustained injuries to his person from which 
he lingered several days and then died ae the result of said 
injuries, and that by reason of the death of the snid Willi G. 
Smiley, appellees were injured in their means of support. 

The fourth count of the declaration charges thet Vili ©. 
Smiley derived en income of about three thousand dollars an- 
nually from his fn rm and stock raising and that on the 27th 
of September, 1912, he purchased intogicating liquors from tne 
appellant which caused him to become intoxicated and that in 
consequence of such intoxication the said Will G. Smiley sick- 
ened and languished and lanQuishing did live until the 10th 
ef October when he died in consequence of such intoxication and 

(3) 
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While the appellant has aezigned many errors only one is 
argued, barring objections to instructions and excessive dam- 
agen iSite the question as to whether or not the intoxication 
proven was the proximate cause of the death of Will G. Smiley, 
also the appellees have failed to prove that such death was 
the result of the intoxication. It is conceded by counsel for 
appellees that under the law it was incumbent upon the appel- 
lees to prove that the selling of liquor by arpeliant to Will 


G. Smiley and thé intoxication wat the proximate cause of his 


@eath. Counsel for appellant insist that it wae incumbent 
upon appellees to prove that such intoxication caused him to 
fall from said wagon, that he was injured by the fail ond that 
sueh injuries ae a natural and continuous sequence, unbroken Bb 
by any imew or independent cause produced his death. And 
further contend that the intoxication without the intervention 
of some other cause could not have caused him to become sick, 


and thet under any consideration in the case the fail from the 
‘wagon must be taken into consideration in determining the prox 


imate cause; that in as much as he lived for thirteen days with- 
out any visible appearance ef injury from the fall and then 
died of the nose bleed, that to any it was caused by the intox- 
ication is merely a matter of conjecture and sugpicion. 

It appears from the evidence in this cage, and is not dic- 
puted, that the deceased was a strong and healthy mon; that be 
was im not in the habit of becoming intoxicated; that his only 
affliction was deafness which came to him when sbout twenty-one 
years of age from svinal mef@ingitis; that on the day in question 
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he became very much intoxicated, in fact very drunk. That 
he fell from his wagon, was dragged upon the ground, was laid 
out upon the side of the road and that a Mir. Edwards wos the 
. first man to approach him, which was about ten o'elock at 
ba night. That he found Smiley suffering great pain, so much a0 
that he could not remove him. That om the mext morning he was 
movea to a neighbor's, was sick and vomiting and unable to ent; 
he was taken to his hone, his kidneys and bowels were par- 
alyzed and that from the time of hiz fall until his death he 
was almost continuously vomiting und retching, suffered great 
pain and finally died from hemorrhage produced, as some of the 
mite Seeenet, wy = mptayt seme Ptwe of tie py re 
/ tk a on 
initely told what caused the nose bleed out a po tem 
a Upon ¢ross-examination of the physicians offer- ‘ 
ed f they, or most of them at least, admitted et 
vomiting and retching might be the cause of the rupturing of © 
the blood vessel; that increased pressure in the srteries E 
would cnuse it, and that the obstructed condition of the bow- 
@ig and kidneys would cause an increased pressure in the walls 
of the blood vessels, and some of them admitted thet the men- 
ingitis with which the deceased was afflicted many years ago 
might produce a deceased condition of the blood vessels of 
the head, rendering thém brittle and weakened and that in euch 
Condition the vomiting and retching, together with the in- 
creased pressure of the blood might cause a rupture of tie 
artery. iad 
It appears from the evidence of those who remained with 
him that he was apparently under a continuous etrain during 
the whole of the time of the sickness, and that it seemed in- 
(8) 
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possible to give him relief. it seems to us, as it appears 
from the evidence, that, up to the time of this intoxication, 
an the deceased was a healthy man, not in the habit of becoming 


 dntexieated and no outside force or cause having been shown 


ne or in any manner produce the death, and a 

; continued and uninterrupted sequence of events heaving trans- 
-_ pared Without cessation or relief from the time of the intox- 
. ieation until the death would be sufficient to warrant » jury 
S in arriving at the conclusion that the death was produced 

4 from intoxication; at least we are unable to say that the 

| jury wae not warranted in reaching this conclusion, ond we 

oe ‘think that under.the circumstances and evidence of the charact- 
er here produced, that thie jury were the judges of the proxi- 


mate Cause. It does not appear that any new and independent 
cause intervened to produce thie nose bleed from which he died 
but it does appear, and as we think, reasonable, that the in- 
toxication certainly couseé the vomiting and retching and that 
this in its turn might produce a rupture of the artery, causing 
his dexth. “The proximate cause of injury must be understood 
to be that which, in a natural and continuous sequence, unbrok- 


en by any new and independent couse, producer the event, and 


Without which that event would not heve occurred." Wabaeh fh. 
Re vs. Coker, 8&1 App., 660. 

"The question upon the trie] was whether or not the al- 
leged wrongful act of the defendant was the proximate ecsuse of 
the injury, end that question was properly submitted to the 
jury as one of fact." City of Nock Falls ve. Wells, 169 i1i., 


224. Coker ys. Wabash R. R., 183 Ill., 22%. 


In discussing the question as to whether the alleged intox- 
ication wae not the proximate cause of the death, the Supreme 
(6) 
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Court, im the case of Meyer ve. Butterbrodt, 146 I11., 134, 

3 says, "Whether an act is the proximate cause of an injury ie a 

question for the jury, upon the evidence, under appropriate 
instructions." The jury having been properly instructed in 


‘@ase we must conclude that we have no right to disturb 
7 ‘finding upon the question of proximate cause. 
it is next contended that the verdict is excessive. The 
| teens in this case shows thet the deceased was an active, 
“energetic and reasonably prosperous man; that he made Honey. 
Hie earnings power is shiwn “te be fifteen hundred dollars or 
more per anmun; that he properly supported and provided for 
hie children. The children were of an age in which they would 
require education end the ordinary expenses of bringing them 
| to man-hood end womanhood. The amount allowed them war only 
one thousand dollars each. It has been repeatedly held by 
this court and the Supreme Court that the asount of demages is 
@ guestion for the jury and thet ite werdiet should net be 
disturbed unless it appears that the jury were influenced by 
‘sympathy or prejudice or wome other improper motive in finding 
the amount of damages; we see nothing of that character in 





. this verdict or in thie record and we do not believe that we 


have any right to interfere with the jury'e finding in thie 
respect. 
| Complaint is made of appellee's fourth instruction because 

it concludes ae foliowe: “Then the law makes it your dvty t- 
find said defendant guibty end assess the plaintiffs damages 

a explained in these instructions.” Thies inetruction com- 
mences by advising the jury that if they believe from the 
weight of the evidence certain facets, reciting them, then it 
became their duty to fina for the plisintiff. Wo compisint 
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is made ot the insufficiency of the facts set forth in the in- 


struction that must be proven by the weight of the evidence be- 


‘fore the plaintiff would be allowed to recover, and upon a read- 
; ing of this instruction, so far as we can see, the thinge eu- 


sential te be proven by plaintiff before a recovery can be hag, 


ee are ‘fully set forth, and we are unable to see that if plaint- 


ser had proven ell of the matters necessary to make their case 


Lae why it would not be the duty of the jury to find the defendant 
guilty. The eriticiam made upon this instruction and upon in- 


struction Ho. 5 are without merit. 

Instructions ten and eleven are criticieed as having in- 
waded the provinee of the jury in determining the proximate 
gause. It is true, these instructions advise the jury that, 
“If a8 @ natural result of sales deceased became intoxicated 
and sickened, and that such sickness induced in him an increas- 
ed strain upon the arteries of the body, whereby an artery was 
ruptured and he died therefrom, then such sales woukd - the 


proximate cause of his death, and this, notwithetanding that 


there might have been at the time a diseased condition of his 


artery.which rendered it more lisble to burst from in@ressed 


pressure.” While instructions of this character are subject 
te critigism, yet no complaint is made but what the elements 
set forth would in law congtitute proximate cause, and nothing 
pointed out as to how the jury could have been misled by ther. 
it appears that the deceased had at one time been afflicted »y 
epinal meningitis, whieh tended to harden the arteries of the 
heat, and defendants sought to show that the hemorrhage was 
attributable to the weakened condition of the arteries, end 
these instructions, especially the tenth one, was given to 
advise the jury that the diseased condition ef the arteries 
would hot prevent the intoxicetion from being the 
(8) 
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proximate cause, if it were,in fact-teee: instructions of 
_ this character have been approved in the case of T. W.a #.N.N. 
Co. v. Ingraham, 77 Ill., 309. 


instruction Ho. 12 is eriticised for using the term 
| Simm “However slight", in speaking of a preponderance 


of the evidence. It is conceded by appellant that if the ev- 
ie 


' idence for plaintiff preponderated “but elightly#! that this 


would make the instruction good. We see no material dii- 


‘ference, and the criticism is not well taken. 


The objection to Inetruction Ho. 13, that it omite from 
the things to be considered in determining the preponderance of 
the evidence "the question of witnesses" is not well founded as 
the reading of the whole instruction caile the attention of 
the jury to the number of witneeses, as well as the other things 
to be considered. 

Objection is urged to instruction Ho. 14, because it in- 
forms the jury that the plaintiffs were not required to prove 
their case by the doctor, and urges as a reeson, that the case 


@ould not be proven in any other manner; this involves the 


question of proof of the proximate cause, which hae been dir- 


posed of in thie opinion. 


We ean see no reason why the expert opinion of doctors were 
necessary if the facts connecting the death with the intoxicn- 


tien could be proven by those persons attending his. 


Compisint is made of the refusal of one of defendant's 
instructions. We can see no yalid reason why this inetruction 
should be refused, It advises the jury that the testimony of 
the physicians ae a clase should be consiéercd by the jury with 
all of the other evidence in the case. I+ may be feulty in 

| (9) 
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@alling the attention of the jury to particular witnesses but 


ca 


eyes After ® careful examination of this record we are of the 
e "opinion that under the evidence and instructions of the court 
"the questions of proximate cause and of damages were questions 
for the jury, snd that under the state of this record we are 
not authorized in any manner to interfere with the finding 
of the jury. W hile the instructions given by the court are 
not in every respect formal and accurate, yet taken as a whole 
: we believe the law of the conse fairly and fully presented to 
; the jury, and that no such errore were committed os would 
_—s- Justify a reversal of the case. In fact nothing has been 
pointed out, and we have not been able to see anything pre- 
‘judicial to the defendant by the errors complained of. ‘he 
evidence is abundant, and undisputed that the appellant sold 
the deceased the liquor thet caused him to be intoxicated, and 
the jury have determined that such intoxication was the prox~ 
imate cause of his death and we can see no reason for disturb- 
ing the verdict, and the judgment of the lower court is affirm 


ed. 
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Appellate Court in the above entitled cause of record in my office. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and fifteen, the same being 
the 23rd dav of March, in the vear of our Lord, one thousand nine hundred and fifteen. 


Present: 
Hon. Thomas M. Harris, Presiding Justice. 
Hon. Harry Higbee, Justice. 
Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff. 
Sevt ry 
And afterwards, to-wit: On the -=---7~218t---== day of Mag, A. D. 1915, there was filed 


in the office of the Clerk of said Court, at/Mt. Vernon, Illinois,an OPINION in the words and figures 


following: Me Jat: * ip A oie 4) pel 


ons ee Rekian 
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Term No, 79. In the Appellate Court. Agenda No.34. 
¥Yourth District. 


A 


Hareh Term, A. D. 1915. 


Wrnest Smiley, Perry Smiley and ) 
Opal Smiley, who sue by their ) 
next friend, “Nora Smiley, ) 
' Appellees. ) 
va. ) Appeal from the 
Millard Barnes, Circuit Court of 
Appellant. 
mt ) Masgac County. 
PER CURI@™ E 


An opinion woes filed in the above entitled 
cause in this court on October 27, 1914, whereupon the 
appellant presented a petition for a rehearing of said 
cause, and the court at that time, after a further ex- 
emination of the opinion and the authorities cited, 
fearing that an error may have been committed in the 
giving of instruction No. 5 for the plaintiff, for 
that reason a rehearing was granted on larch 24, 1915. 

The particular part of instruction eye 


criticised and 
assigned as a reason for a rehearing 


sac: "tha court instructs the jury that it is not for 
them to inquire into or consider the propriety of 
the law in force relating to the sale cf intoxicating 


liquors under which this action is brmght." in 


support of this contention counsel for appellant refers 
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2, 2 Se 


to the case of Henewacker Vs. Ferman, 152 Ilis., 321, 


in which an instruction similar to the one given herein 


was criticised and the court there said, "We doubt 
the propriety of inetructing 4 jury in any civil 
action, that it is their duty to enforce the law. Sut 
such language is too strong in a suit under section 9 
of the Drem Shop Act. We have held, that, in thie pro- 
ceeding, exemplary damages will not be awarded, unless 
there is 2 finding of actual damages . “G@Q000 We have 
algo held that there ig no distinction between exemplary 
demages and damages allowed as @ punishment; that exe 
emplary danages, punitive damages or damages recover- 
ed aft 4 punishment, all mean the eame thing. When 
the jury were told that the law as it stands upon the 
statute book of this etate, should be enforced, and 
it is the sworn duty of the jury, ina proper case, 
to enforce it, they must have understood, that it was 
their duty to award such damages as are allowable as 
a punishment, oF in other words, vindictive or punitive 
damages. “hey were told in another instruction, that 
plaintiff must have sustained actual damages, in order 
to justify 4 finding of vindictive damages. But they 
were not bound to give the plaintiff vindictive dam- 
ages. A jury will be permitted to award such damages 
if they shall believe, from all the circumstances, 
that the plaintiff ought to recover vindictive dam 
ages". It will be observed in the case above referred 
to, there was @ claim for vindictive damages and in- 
etructions were given along that line and the jury 


were advised that under certain circumstances vindictive 
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damages could be awarded; and the court, as we read 


- that opinion, criticises that instruction because of 


the fact that vindictive damages were being claimed and 


that the jury might underetand that it was their duty 





ihe te enforce the law with reference to vindictive damages, 


In the case now under consideration there ie no claim, 


either in the declaration or in any of the evidence off- 
ered, or instructions given, for vindictive damrges. The 
only claim made in any shane or form was for injuriee to 
appellees means of support, and this point is made very 
clear both by the instructions given for appellee and 
those given for appellant, and we do not believe that 
the jury could have been misled by this instruction or 
that they were in any manner advised that punitive dam- 
ages ee have been given in the case. The reason of 
the rule laid down in the case referred to not being 
present in this case, we are of the opinion that it is 
not decisive xm of the matters herein. 

It ig aleo contended that the opinion finds 
that the Geceased "during the whole neriod of time from 
the time Will G. Smiley fell from his wagon until he 
died his bowels were paralyzed and after repented 
efforts of the doctors they were unable to get an opere- 
ation of his bowels". We have examined the opinion 
and find no such, statement contained therein. ie do 
find that the court save that “His kidneys and bowels 
were paralyzed and that from the time of his fall 
until his dealth he was almost continually vomiting 


and retching, etc," which statement, we think, is 


(3) 
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ea ie the. ‘evidence. Whi it. does 


ged was at one 


5 we are of the opinion that the pointes set 
‘rein are not well taken, and that the opinion 
court as heretofore filed is correct, and sue- 


a by the record. Di dn Geebetaws veasens thes 


_JUDGMENT ASFIRMED. 
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abit of becoming 


a full consideration of the vetition for 
we are of the opinion that the pointe set 
rein : are not well taken, and that the opinion 


- saa as heretofore ‘Sales is correct, and sus- 


ae adopted and ordered to be re-filed heree 
“and that the judgment of the lower court be affirmed, 


JUDGMENT AYFIRMED. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv office. 

IN TESTIMONY WHEREOF, I have set mv hand and affixed the seal of said Coyrt 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of, in ot vear of our Lord, one thousand nine hundred and fourteen, the same 


being the 24th doy of, , in the vear of our Lord, one thousand nine hundred and fourteen. 
Present: 
Hon. Harry Higbee, it: 1S tice. 


Hon. James C. McBride, coc 
Hon. Thos. M. Harris, Justice. 
A. C. MILLSPAUGH, Clerk. 


And afterwards + belts i - to-wit: On th 
of ey A. D. 1914, there was filed in the office of the. Clerk of said Ct 
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 ~“MeBride, J. ; 

ie ‘The deceased of Will Guiley and the loss of his support 
were the basis of ection in this case, and in the cace of Brnest 
8 miley et al., Va. Willard’ Bernese, decided at the present term 

2 : of thie court. The pleadings and evidence are substantially 
the same, except that in this case they are adopted to tie 

e loss of Will Smiley as the means of support of the widow, and 

5 in the other case to the means of support of the children, and 

we can gee no occasion for a re-statement of the facts and con- 
clusions reached in that case, and we adopt the opinion in the 
case of Ernest Smiley et al. ve. Millerd Barnes as the opinion 

 @£ the court in this case, except as to the question of anpel- 
lee's right to challenge ajuror of the second four after the 

panel of four jurors had been passed upon and accepted by both 

| parties, but before the last four of the panel had been aceept- 

ed and the jury sworn, and except also a2 te some instructions 

different from the instructions given in thet case. 

ges The first question here presented is, Was it reversible 

# (error to allow appellee to chalienge a juror perempterily of 

the second four after they bad been passed upen nd seeepted ond 

‘ before the last panel had been secepted? This is claimed by 
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} _ appellants as reversible error and in support of this conten- 
thon reference is wade to the eave of Myers ve. Smith, 121 

| : Le, 448. ¥rom an exemination of the case referred to it 
oe that it is not reversible error to refuse a per- 

; y challenge under such circumstances, They soy that aft 


be ve shown that the right of peremy tery Ghallenge does not then 

| exist. It will be borne in mind that in the ease referred to 
the appelisnt mate the application to challenge the juror »er- 
bast emptorily, the ome refused it and thie wae assigned for er- 
ror and the Supreze Court held it was not error but in decid- 
ing that case the Supreme Court expressly says, “The question 
whieh is here presented and decided is ae te the right of per- 
“enptory challenge. We decide or intimate nething in respect 
ofa court's diseretion as to the allowance of a peremptory 
aS) challenge dm such ease." We do not believe that thie etatute 

| ‘ghovld be eae @ construction that would so restrict the trial 
-  dudge that he could not permit a party to challenge a juror per- 
- emptorily, if he deemed it necessary and proper for the fur- 

r, _therance ef justice, even though no cause for challenge al- 
lowed by statute existed. We areinclined te think that this 
statute is directory and unless it is show thet some injust- 
ice has resulted, the exercise of a discretion in permitting a 
perexptory challenge ought not te work a reversal of the case; 
B besides it appears from the ¥Yery language of the Supreme Court 
p in stating, “We decide or intimate nothing in respect of a 

Bs court's diseretion ac to the allowance of a peremptory challenge 
fh AM cree? « shows that they had an mind then that under 

| Ci rounstances & peremptory challenge might be allowed 
(2) 











-neteeo e@tie lo steqqua at bas toTre eidierover sg etgakleqge — a 
Si yivte® .ev etext te enn9 9dd0t ehou zi sonetetet mols 
+2 of bertetez esso on? to noté¢antusxe as mort 48S ooh. 1 
-T9q & Sewtet of toTre eldiatovex “ et st vst nea 
4to ted? you yodT .eeone?enwonto ¢ t9bnw agnattodio weg 
cause hove cegiusvtedbabeheees meee cad xuot To Ceaeg 2 28 
aad? Jou neck egnelisdo yxetquoteq 29 fight ot tintd oma ed. s 
od bevtstot esse odd mi foxt baka at savedied-iktw $I .tebee ae; 
~t97 Tow odd sgaeliado of modsnoliqqs edd obem sasileqqgs eds 3 
-t® tot bongtesgn saw eid? base 31 beewteot s1w99 edt ._Lhnod gms ig 
-bhoobd sk Sud xoTxe tom ew Jt -biod time euenque-edt has Zo 
feds seup eaT" ,oxse ULegeugue Suv09 ometqua eat geno dad? ged “aq 
~20q 2o digit 9d) of eo ah Qebievh ban Retmecety .exedckdebte 
foectot ad yaidten otemtént xo ebiesd et -«ggneliade tod cae hf 
tos qast9q 2 lo egaswolls edt of 2s golseno@£d 8 quen2080 
siutode gids tod? oveiled ton ob eo. *.emcqudeum at egaeliads 
~t9q Tomul © egueticdo of yitaq-« stereq fom hives od tad? eghub = - 
~tut edt aol sogotg fms yressegqea St bamoed od Bh yVitzesque 
ie cgnoliods me2 caune on dyuod? aeve —dastayt te soneueds 
Gi) You! AAmkdt of bond (ontene 9% _sdesedze ofutate ws hewes 
-i0u( Gh Ome Sect cmede et ¢2 aegdaw baw CrOseoEsb wt efusada 
8 gmiifiorsoq ai colvoneas> a to ceseteze od’ sho? (ueet end oak 
19089 ect Io Leoteves @ Atow e¢ toa Jctauo ogaeliale yrosqueueg 
2109 emwtqu ede bo sgeugnel yTek od? mgut easeqge Si cobiced 
® to soeqeen ai gridtes etamisai to ebioeb o8" . .gatésse ak 
euroitado yiofqweteg » te semeuelfe ed? of a8 nokiezeath.etgxs09 | 
‘wobw Jac? madd dia af bed (oid tacit ewode ,"gasn0 dove ms 
Sowotis of do jim agneileio yretquereq s seonateawoTtlo alatzeo f 
we ABde i int foumq feel ed stoted . i 









= ‘by the trial judge without committing error. Weny cases have 


been decided holding, in effect, that the manner of selecting 
® jury in accordance with the statute is not in all cases re- 
quired to be strictly purused. In the case of Sibert vs. Peo- 


ae ple, 143 dil., 571, where the jury had not been selected in « 
Key murder care in the manner provided by statute, and this had ban 
assigned for error, the court said, "It is not claimed the 


jury selected in the mode it was selected was prejudiced agsin-st 
the defendants, or that they were not fair minded and intelli- 

gent. We are unwilling to say this case should be reversed on 

account of this alleged error. 3 

‘There are geome instructions in this record that were not 

in the other, that have been objected to which we will now ex- 

amine, It is claimed that instructionle. 4 given for aprellee 
£8 axgumentative and mislesding. Just how it is misleading or 

mak what constitutes the argument is not pointed ovt and does 

not appear from a rezding of the inetruction. 

Instruction Bo. 5 is criticised because it tells the 
jury it is not for them to inquire into or consider the pre- 
‘priety of the lew in force relating to the sales of intoxicat- 

ing liquors, and in suppert of this criticiem counsel cites 
Eanewacker ye. Ferman - 158 111., S321. It is true that an in- 
struction in some respects similar to thie one wae held erro- 
neous in thet case but an examination of the two inetructions 
Will disclose that the instruction in that case was such more 
positive in ite terms than this one, and the rearon upon which 
it wae beld to be erroneous was that as exemplary damages were 
sought in that case the jury muct have understood it was their 
duty to award such damages as were allowed as vindictive doma- 

(3) 
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1 ges. In the case under consideration, however, the jury ars 
9 att qupuenity told that if they find for the plaintiff they 
should assess her demagee at what she has proven by the weight 
"of the evidence to have suffered in her means of support. The 
gy . ease of Buck ve. Maddock, 167 T11., 219, seems to distinguish 
| the instruction held te be erroneous in the Hanewacker vs. Ferman 
ease (Supra) from similer instructions where the question of 
Vindictive damages are not involved. It says, "While the the pro- 
pristy of telling the jury that the low shali or should be en- 
forced may well ve doubted, the ineteuetion in this case, in so 
far as it directs the jury as to their duty in arriving at oa 
werdict is concerned, isfree from objection, and, if it stood 
alone, aould not be reasonably understood by » jury as suthor- 
izing the allowance of cther than actual damages. But certainly, 
in yiew of the other instructions given, even if it bad con- 
tained ahe expression condemmed in the case cited, no reversi- 
ble error would have resulted." Buck vs. Maddoek{Supra). 
3 Objection is also made to two of the instructions, that 
they informed the jury that if they find for the plaintiff they 
are limited to the ad damnum mentioned in the declaration, which 
was ten thousand dollars. An instruction similer te this was 
held te be erroneous in the case of 1.C.R.N.Co. va. Johneon, 





221 I11., 49, but not so much on account of ite referring to 

the ad damnum eae on account of having omitted to limit the in- 
struction to the elements for which plaintiff wae entitled to 
recover. in the present case, however, the instructions, #0 
far as we have been able to see, all of nen (fet to the question 
of damages and limits the recovery to her less of means of sup- 
port, which is proper, ané at all events the jury were not misled 

(4) 


es 
Aaa 


bs, 

ck 
t.« 

— Pa 


| aid URE Aake ed LOM det? woh It dads Biot YEweoeexs oun 
tigtos. df wt aeyoug., est ere tactw te engennh set apewen Gilibde 
of? .Jr0qnue: 20: anagem ted: at: boxettum ovett of: sennbive elle 
iatugubtedh. od empom ,@L2 .i ll SOL vloobhell day. cout eae 
namie. .8v Tenlsewonail srt «i Supsnomse of of diet notieurtantedd — 
to meteeeup ocd onesie enolvourtant tsLtnig wrt tac 
05g salt CLR eye £1. .bevlovnt: tom one nogesnh evtdothuty 
09 96 biuede se Linde wal edd: dedt yxut, scr gadttetteiyelth 
of Gk ,Omeo edt mi mottourtent od .betduob od tiem win beoeeh 
s te gnivitis at ytub tledt of. seer edt eseetth steneah 
boots. $4 22 .bue yo ltostée anak sextet, hemzeome et S6isiee 
~todiue ce cul s vd cainataia Eaiaie aa senate 
00 Ded $2 2t nove-.covty engtdoursent sede: edd! Re-medy mt 
-terevex om ,betto eene edd mk bemesbnoe notaesrqxe oh bentad 
.(axqut toobbell .ey aeud. *. bed iynen-ovad bivbwcseuze ott 

Seed onottourtant add 30 owh e2. eben cols ck emdsestse 
odd WisainLe ead cI bak youd 2 Sadt-wewl ett becmotad yedt 
dotdw moitetsiceb act? ai benottnen summeb he. edd: 0b betimnkisote 
cov. aid od.telhmis goiiewttent =A: .esetiod babtyedd ob? aan 
-monceot wey ,0D.%8.9,1 fo seee ad? alewvoenote od of bled 
oe? gcéitretes efi te sauesoe ao doum oe fon dud. .@b «fit 188 
ah 00% timéf 02 dettimo sutvad. to snuecge noone eummch. be odd 
0% bolti¢ne vow Uisatelq doldy cod efnemdio edt o¢ moksoutée 
0@ .emeitoutsent ef! ,19vewod ,easo Jaoeenq od? ai! .1990007 
aokveaup act 03 “the)\aou? 20 Lie ,09e of olde eed ovadion sax8t 
-quo 20. ee-om Yo Beek Tol OF \rovoveT edd stats bas-neganh to 
bofeia tom-exer vtul, odd odnewo the és bag. ,zeqosq.ehodolde: .¢306 

(a) 










‘ 





Myer Le re. ee ee a 









_ by anything contained herein os the verdict wasfor the sum 
_ only of Forty-five hundred dollars, e such less amount than wee 
a claimed in the ad damnum, showing that the jury was not influ- 
2 enced by thie expression. in the case referred to and revers- 
ed, where @ Similar inetruction was given, the jury awarded 
= : ‘u 1 amount of the ad damnum. Ge do not believe that the 
- jury we misled by this instruction. 
Instruction six is criticised because the word “contrib- 
uted" was used instead of the words, "materially sssisted or 
materially contributed". There can be nothing in this objec- 
id tion ae there is.nmo pretence or denial but that the intoxicatim 
was produced solely by the sale of the appellant, and the queoc- 
tion of contribution is not in fact involved in this care. 
instruction No, 12 is criticised because it doesnot limit 
the damages the aprellee is entitled to recover to the lose of 
her means of support. We have examined thie instruction and 
believe that the instruction does by ite terms Limit her recov- 
ery to the amount she has been injured in ber means of support. 
«At Ae complained that the court erred in the refusal of 
‘appellant's refused instruction Ho. 4, as it informed the jury 
that no damages shovld ve awarded to the plaintiff for any loss 
of support of her children. While thie instruction may have 
been given, we do not think it was reversible error to refuse 
it, | 
The other instructions given for appellee ond refured for 
appellant, which have been criticised, have been fully conmment- 
_ @@ upon snd disposed of in the opiniog in the other case to 
_ which reference iv made fer a decision as to the criticisms. 
‘It fe next contended that the verdict ie excessive in this 
case. For the reasons assigned in the forner eage, we are of 
the opinion that the question of the amount of dawages is a 
(S$) 
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a jury to detenine and we have no right to in- 
h it unless it aypears that the jury acted frou 

+ epety ee Seen seme other roper motive in 
‘the amount, and we are not to say that any- 
t character presents itself in this record and do 
) setonent should he Ateterbed upen thie account. 





living, tne children a good e@veation and 
y eare for and maintain then in sickness and we gan- 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


A. D. 1914. 








Opinion of the Appellate Cou 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fifteen, the same being 
the 23rd day of March, in the vear of our Lord, one thousand nine hundred and fifteen. 








Present: 
Hon. Thomas M. Harris, Presiding Justice. 
Hon. Harry Higbee, Justice. 
Hon. James C. McBride, Justice. 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff. 


And afterwards, to-wit: On the. ret. dap of We. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
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Sourth District. 
Wareh Term, A. BD. 1915. 
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An opinion was filed in the above entitled 


cause in this court on October 27, 1914, whereupon the 


appellant presented o petition for a rehearing of said 
eause and the ‘court at that time, after a further 


_ examination of the opinion and the authorities cited, 


having doubts as to whether or not an error may have 


been committed in the giving of instruction Ko. 5 for 


a the: plaintitt for that reason a gohearing wae granted 
on March 24, 1915. in the petition for reenearing com 
plaint is also made of the ruling of the court upon 


3x ‘the question of the challenge of the juror as set forth 


“re the wpinion, but upon a ‘more careful examination of 


this question we are satisfied with the holding thereon, 


oe As to the eriticisa upon ingtruetion ® No. 7, an 


As Z 
; ‘examination of the instruction shows that only a por- 
tien of the instruction is quoted in the petition for 
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, ering but when the whole instrugtion ie exanined 
‘together it carries with it quite a different 
waning fron that given by counsel q their vetition, 

4 tram the quoting of a portion of the inatruction. 
oa oeetielen ete by counsel in their petition 


~~. After a careful examination of the pointe re- 
Ke a ferred to in appellant’ s petition for a re-hearing we 
believe: that the opinion heretofore rendered in this 


x cause is fully sustained by the record. it is there- 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv office. 

IN TESTIMONY WHEREOF, [ have set mv hand and affixed the seal of said Court 
at Mt. Vernon, oe eee hg pases dav of Mav, 


A. D. 1915. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the year of our Lord, one thousand nine hundred and fifteen, the same being 
the 23rd dav of March, in the year of our Lord, one thousand nine hundred and fifteen. 


Present: 
Hon. Thomas M. Harris, Presiding Justice. 
Hon. Harry Higbee, Justice. 
Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff. 
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Germ No. 13. Im the Appellate Court, Avenda No. 32. 
Fourth District. 
Ostober Term, A. D. 1914. 


~~ 


Clarence Handley, 

Appellant. 
Appeal from the County 
Court of Fayette County, 
Tllinois. 


vs. 


The Seepie of the State of Illinois, 
Appellees. 


ee et ened eh ee ee Md eh de) ) 


MeBride, P. J. 


Judgment was rendered against the appellant 
in the County Court of Fayette County for $550.00, which 
appellant seeks to reverse by this appeal. 

c @ child was born to rig Pay Casey, an un- 


married woman, on October 17th, 19137) ane filed a com— | 


Bin said County Court on December 


8, 1913, charging him with being the father of her child. 
The Proseoutrix testifies that seen Stent inter- 
course with her about the third Sunday in December, on thg © 


ion oe 
12th of January and on the 20th of February. Thegappeiient- 


plaint against 


denies that he had sexual intercourse. with her at any time 
during the monthe of December, January or February and offers 
evidence tending to show an alibi as to the date fixed in 
January. 

y se eeerdibcee.sng-tuaseuns that the prosecutrix 
and , appedtent lived about one mile apart and had known each 
A ever since they—reme surat had been keeping 
company wEtiD each Otirer for some time prior to the birth of 
the child. Thejury-efter-hearing the testimony offered— 

b “the appellant was 
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The testimony in-this—cace-te, conflicting and 


if the evidence of the prosecutrix and her witnesecs-tae 
+o_bebelieved then there can be no question but what the t 
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ather..of-her-ehtids ‘She, estifie 








$ hectare had sexual intercourse with her at the dates 


ai 


above mentioned, and that later he met her at the train on 


fa pee fren a trip north; and ske—further-testifres +0— 

oan be 

eT church with minlton the night of January i28th; 
whe sustained improper relations with him upea. 


so and she is oe by her mother and to some / 


ent by Ida Belle Rhodes as somhav ing been in company with 


him on the night of January 12th. 
It further a pears f that 
ng 
after mother ascertained that, +ee—deurirter was preg- 


ee Tes @ 


nant, that the prosecutrix_in-comany-+ith—heruother. 
“A 


went to the home of Handley and had a talk with him about 





the paternity of this child; that when the mother said 
that they wanted to settle thie trouble he than did 


not mone paternity but said he wanted to talk with 


A 
the daughter privately and they sidvida patentee, and 


t ey were 

beth +o—blawe and @amt he then said he did not know what 

to do, and the daughter said tie, only objection urged py 
_ 4rkm was that he had heard that lie iiaannns~aten 
(-ASpeers- had had sexual intercourse with her and that nec tyluudau/ 
then admitted they were both to blame, for-+he-¢roubire™ 
“thet—they sere. 

ne further appears frem-the-evtterce that 
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me ee ..:, visited the prosecutrix at her. 


F home aad_that they were in.thecompany-of-each—ether 
—wany—tinues, during the two pears prior to the birth of 
the child. oot thd sbhee-een, fhe appelleat, denies 
That he ever had sexual intercourse with her except on 
the 2nd of April at-the-ttme he met her on her return 
‘Rome from the north. He claime{that on the night of 
January iZth he was in company with a young lady at 
Willian Donaldson's ot Ae not attempt to show where 
he was upon either of the due dates on which she allege 
they sustained improper relations. As to the date of 
January 12 th, he introduced several witnesses whose 
testimony tends to show that on the night of January 1léth 
she was in company with Homer Rhodes, and the testimony of 
other witnesses who claim#to have been at the church on 
that evening and did not see appeiiant ond Mises Casey. A 
With such a conflict of evidence it is purely 4 question 
for the jury to determine whether or not appellant was 
the father of the prosecutrix's child, and in view of the 
fact that she testifies to having had sexual intercourse 
with appellant on about the third Sunday in December, Jan- 
uary 12th and February 20th we do not regard the date of . 
January 12th as absolutely controlling as to when this 
child was begotten. "Medical writers of the highest celeb- 


3 


rity and authority agree, and the fact is weil established, . re 
that pregnancy is a condition which may exceed the nominal aed? 
limit for its duration; but the actual limit to this excess, 

Gan not, in the present state of physiological science be 
accurately known. Approximately, its duration may be 

stated from 260 to 308 days after coition, and the average 

or usual period is 876 days. Chap. 3, Wharton and Stills, 
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ities there cited." Pike vs. People, 34 App., 113. 


. It is frequently very difficult todetermine 
who . felling the exact truth about matters of this 
character as the anxiety of the mother to secure a parent 
of the child, and of the accused to avoid the obligations 


for his erring conduct, are frequently great inoentives 


to conceal the exact facts in any particular case. In 


this case it ie admitted by appellant that he had sexual 


3 intercourse with the prosecutrix; he fixes the only date 


at a time when it would be impossible for him to be the 


father of the child in question, so that it does appear © 


even from his own admissione that the relations at times 
were improper, and having been keeping company with each 
other for two yeare or more and having been frequentiy 
together, and the disposition to sustain this relation 
having been conclusively ‘proven and admitted, ve do not 
feel willing to disturb the finding of the jury that the 
appeliant is the father of the child. 

Criticism is made upon instruction seven given 
on behalf of the People for the reason that it tells the 
jury "That if they believe from the evidence that defendant 
is the father of the child then the date or dates upon 
which the intercourse occurred between defendant and Ella 
Fay Casey ate entirely immaterial, and also though you may 
believe from the evidence that the prosecuting witness, 
Ella Fay Casey, ie mistaken as to the particular date upon 
whieh the intercourse between her and the defendant occurr- 


ed, still if you believe from a preponderance of the evi- 


dence that the defendant is the real father of the child 


you are instructed to so find by your verdict". 
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me understand, and it is conceded by counsei for app- 
ellant, that this instruction was approved in the cage 

’ of Hawkins vs. People, 79 Ill., 415, and seeks to dist- 
inguish it by reference to the case of Madison vs. People, 
122 App., 66, which holds that a similar instruction was 


misleading but in that case the prosecuting witness only 


Claimed to have had sexual intercourse at one time, and 
fixed it at a particular date and place. "e do not be- 
lieve the instruction was erroneous under the evidence 
in this case. 
| The refusal to give appellant's eighth in- 
struction is also assigned for error, and the error oonm- 
plained of is that as the instruction advised the jury 
that if the plaintiff has not sustained the charge that 
the defendant is the real-father of the child in question 
or that he is not such father, or if the evidence is evenly 
balanced as to this point, then you must find for the de- 
fendant; that the court modified by striking out "or if on 
this point the preponderanee of the evidence is that he is 
not such father, or if you find the evidence ia evenly 
balanced". “e do not regard the criticiem as being weil 
taken as the instruction as modified tells the jury that 
they must believe appellant to be the father of the child 
by a preponderance of the evidence. The words striken out 
do not add anything to the instruction except to emphasize 
the statement already nies If the verdict can only be found 
by im preponderance of the evidence then if evenly balanced 
$hies instruction advised the jury that the issues should be 
found for the defendant. 

The criticism upon the court modifying appeil- 


ant's nineteenth instruction by striking out the words 
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"on the 12th day of January, 1913, nor at any other time", 
is not well taken as the words calling attention to a par= 
ticular date when other dates have been mentioned in the 
‘$eetimony as well would be misleading; besides, the in- 
struction as given says to the jury "that it is incumbent 
upon the prosecution to prove by & greater weight of the 
f evidence that the defendant is the real father of the child 
| in question, and if the jury believe from the evidence that 
the defendant did not have and sustain sexual intercourse 
with the said Ella Fay Casey during the period in which 
the said Ella Fay Casey became pregnant, then the defend- 
ant cannot be the real father of said child and you should 
so find by your verdict." In this case, as indicated in 
the opinion above, we do not think it proper to cail 
attention of the jury to any particular date for if he 
was the father of the child then under the decision of 
our Supreme Court the date is not material and could not 
be material unless it was an impossible date. 

The criticism made upon the court's refusal te 
give instructions Nos. 2, 3 and 4 have been answered in 
the foregoing opinion. 

We believe the criticism upon instruction No. 

5 is well taken and that it was error to refuse this in- 
struction but do not think that the error is of that char- 
acteras to require a reversal of the case; beaides, the 
jury had been fully instructed that all the facts and cir- 
Cumstances in evidence should be taken into consideration 
in determining the facts in this case. 

The jury were fairly and fully instructed 
upon all matters in issue upon the trial of this case and 


in view of the conflicting evidence and the facts and cir- 
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cumstances surrounding this case we cannot say that the 
verdict of this jury was manifestly against the weight 
of the evidence, or that the court counitted any rever- 
sible error in its rulings. The judgment of the lower 
@ourt is affirmed. 7 ROMER wns ns 
“JUDGMENT AFFIRMED. 


(Not to be reported in full.) 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mv office. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, én the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred andfifteen, the same being 


the 23rd dav of March, in the vear of our Lord, one thousand nine hundred and fifteen. 












Present: 
Hon. Thomas M. Harris, Presiding Justice. 
Hon. Harry Higbee, Justice. 
Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. - PASLEY, Sheriff. 


THOMAS 


Be iferoants to-wit: Onthe 8<—--.. elst ___day of A. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
following: (Ce Cot j 19/4 
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George C. Bandy, 


Record No. 28. Agenda No. 43. 
IN THE APPELLATE COURT 

State of Illinois, 

Fourth District. 

October Term A. D. 1914. 


Appellee, 
Vs. 


Litchfield & Madison 
Railroad Company, 


: Appeal from the Circuit Court 
Madison County, Illinois. 


Appellant. 





The trial in the Court below resulted ina 


judgment in favor of appellee for one thousand dollars, 


‘to reverse which, the appellant prosecutes this appeal. 


- The declaration im—¢btie-—caas ~comeiste of three 
counts, whteh—ere substantially the wane, sad change 
that on May 23, 1910 the plaintiff, at the special re- 
quest of defendant, and while in its employ was taken 
upon a motor car operated by the defendant to be hauled 
upon defendant's railroad from his place of work at a 
bridge near the -vitiere-ef Madison to the-Grty—of | Fd- 
wardsville, amtOharses that it Wéecramwe-the—duty—ofde- 
fPenaant-te-wee-due-care.and.diligencein-the-eperation 
of-said notor car.to carry the plaintif! safely, pee aul 
the defendant, not—regaerding 1ts said auty, by ite 
servant Charence Bickle, se-negligently operated said 


motor car that while it was passing along said railroad 
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near a bridge or esate » the @aid 


motor car ran against a dog upon the track of said 
railroad near said bridge or tressie and thereby was 
derailed, and by-mesrs meredty the plaintiff was thrown 
with great —[orce.andvtoTene® upon said railroad track 
and gxeetty injured. 


It appears from-the—facte—in—this-ease that 
on May 23, 1910, the plaintiff waecenguged_at work for 
the defendant upon a bridge near the-vttiege-of iadison, 
and that hewas acting as foreman of the bridge gang, 
and tamd arranged with Clarence Bickle, who operated a 
motor car for the defendant, and resided at Edwardsville, 
to come with was Psess ear at the close of the aaye work 
and haul the plaintiff and his bridge gane frou-said 
pridge to Edwardsville; that Bickle at the appointed time 
came to the bridge and took plaintiff and hissassociates 
upon the motor car and started for the.city-of Fdwardsville, 
andzes running at a rate of speed variously estimated at fm 
from eighteen to twenty-five miles per hour; between Ed- 
wardsville and Madison and about five miles north of 
Madison ite railroad crosses a bridge or tresbie over 
Cahokia Creek, and as the motor car came to the said 
tresgle er-vr@dge it struck a dog, and the car was drroiteal 
thrown-off—the-track and impused plaintiff. Wr pore! 


a) 


The controlling question in this case, as 
presented by thie record, is: - "as this motor car ne- 
gligently operated by defendant's servant Bickie, and 
did the injury to plaintiff result from such negligent 
operation? Alois Schmidt was one of the bridge gang 
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that was being carried upon this motor car at this time 


and was injured at the same time that plaintiff wae. He 


prosecuted a suit against the defendant for the same neg- 


ligent acts in the operation of this car that are charged 


in this case, which resulted in a verdiet in his favor 
and was reversed by this Court in the case of Schmidt vs. 
Litehfield and Madison Railroad Company, 179 Appellate 


533, because the verdict was manifestly against the weight 


of the evidence. 


The appellee also obtained a judgment against 
appellant in the Madison County Circuit Court which was 
reversed by this Court at the March term 1913, because 
the verdict wae ‘manifeetly against the weight of the evi- 
dence, and is reported in the 163rd. Appellate 493. The 
eile ae renanded and a new trial had, which resulted in 
a verdict as above stated. It is went by counsel for 
appellee that additional evidence was obtained in the 
last trial and that by reason of the additional evidence 
the verdict and judgment should be affirmed. The oniy 
additional evidence to which our attention has been call- 
ed by counsel for appeliee, or that ve can find in this 
record, is the testimony of Yilliam Schmidt, and upon a 
careful reading of his evidence we are of the opinion 
that it does not aid the plaintiff's case,but when taken 
as a whole, is favorable to appellant upon the controlling 
question in the case. Pt aposars frem-thts record—#ith= 
outciving—the detettes that the dog that was killea py 
this motor car delonged to a man by the name of Bowen, 
and was first seen by-the-witnesees at the maxi side of 
the track and some I¥tI@ distance from this tresbie. 
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All of the witnesses seemdto agree that the dog wae 

: “killed upon the treséie, and at about five or six feet 

P from the end of the ,tresfie,t but the question is- "hen 

j did the dog get upon the railroad track? "sae it at some 

4 distance from the tressle so that Bickle could have 

; : stopped the car, or did he jump in front of the car right 

ae at the tressie? If the dog got upon the track at such a 

aes distance away from the tressle that Bickle could have 
stopped bis motor car and avoided the injury, then it 
wae his duty to do so, and a failure so to do would be 

 Megligence; but if the dog jumped upon the track at the 

tressle, or so close to it that the car could not be 
stopped, then we are unable to see that defendant yould 


* 


be liable for the injury. 


OS bo ven Obte uel 


© Aloie Schmidt, testified that he noticed the 
dog jump upon the track about one hundred feet away 
from the trestie, and that he drew Ma\ Bickle's atten- 
tion to that fact, and told him "Better stop the car 
because we whos, tn danger" <j. Bickle ssid, "Watch 
me knock that dog etc.", and that the car was then run- 
ning about thirty-five miles an hour, that he felt Bickle 
raise the speed of the car. William Schmidt testified 
that he saw the dog running along the track and said; 

: "Look out there Mr. Bickle you are going to hit that dog" 
and he turned around and said; "atch me hit this dog etc." 
and just then the dog ran along the track, I cuess about 
seventy feet, two rail lengths; the dog ran along the side 

« agiek the track and I cautioned him again and turned back to 

"nc. Bandy, and just then I turned to look around and I 

seen the dog run on the ties of the bridge etc."; and on 

cross examination this same witness says; ""e were two 


hundred yards or more from the treedie when he (the dog) 


ieft the maax men he went a pretty good speed towards 
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the track up the hill. He came in a gallop, gaiiered 
all the way along the track. He was about seventy feet 
or more from the tresdie when he came to the track; 
then our car was about thirty feet from him. The dog 
was not more than ten feet away from the track when I 
called Mr. Bickle's attention to it. “hen he got up to 
the tracks, he just galloped right along side of the ; 
track up to the trestle, ete he made one hop on the 
tresdie and started in a kind of trot and fell between 
‘the ties and throwed his head over the rails. “hen the 
dog jumped on the tresdle our car was about eight feet 
from him.*() As we read this testimony, when “illiam 
Schmidt said to Bickle "You are going to hit thut dog", 
the dog was then ten feet away from the track, and it 
then ran along gide of the car and did not pretend to 
get on the track until just as it reached the treedie 


when it jumped upon the track. Z 


§ Another witness introduced by apperies pausilify 


Barney Russel, says that "just before the accident -happenes 
the dog wag on the side of the track going towards the 
tresbie; the car was then on the other side(south) of 
Bowen and the boys, coming this way; the next I saw 
was when the car hit the dog on the on Bet fhis 
witness did not see the dog from the time he saw it com- 
AR6 towards the trestle until he got to it. Bandy, the 

‘ nag no. recollection of what occurred at this 
time, and devalnot remember having seen the dog at all’ ~~ 
‘so-that the only witness Mi ENS Case that waye-thedog 
wes~upon—the-ratiroad-track.and-Tunhiine ii Tone of the 


~sotor-for-a distance before tt-reached the trestie ‘was 
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1d, ae to Dr. Ferguson, who nage 
"On the evening of the accident Mr. Alois Schmidt said 
to me at that time and place that some men there on 

the side of the track were holding the dog, and that the 
dog got away from them and jumped under the car, and no- 
body could avoid striking it,--or a statement to that 


effect; he aleo said that at the time that the dog sprang 


) 
out from where these- men were and jumped under the car 
and nobody could avoid striking it; he also said at the 


same time and place that thie was purely an accident 


. and that Mr. Bickle was not to dBbame in any way." The 


Doctor further states that on the next morning after the 


accident Alois Schmidt told him substantially the same 


thing. + 


Taylor, an occupaaté of the car, shows that the first that 


Upon the part of appellant, the testimony of 


he saw the dog was when it was five or six feet away from 
the tres le. He also denies having heard any statement 
made by Schmidt to Bickle about striking the dog. 

Bowen, the owner of the dog says that just a eecond or 
two before the accident happened the dog was with him 

at sone distance to the side of the railroad, which W?? 
fixed by some of the witnesses at about sixty feet, and 
that the dog was sitting there by him while he was emptye- 
ing some berries and the next he knew the car was coing. 
over the doc. Edward Meyer says that when Bowen startea 
to eiptyint gone berries from his hat into a bucket that 
the dog was then lying down beside of Bowen, and that it 
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‘oi ebout~ four or five seconds from the time that he sar 
the dog sitting by Bowen until he saw him go under the 
car. Jos Hennen sapact "when Mr. Bowen began to emptying 
“these berries into the bucket, the dog was lying between 
him and me. He laid down there when we started to empty 
‘the berries. The next time I saw him was right at the 
tressie, just as he got on the edge of it he was running 
Jatween the guard-rail and the rail. It was gust a few 
eeeonds from the time I saw this dog there by us until I 
say hia going on the uxuadio.* Clarence Bickle testi- 
tied -}rrnen within five or six feet of the tresdie I 
sazv the dog running along the right-hand side of the track; 
he was bounding up on top of the — s just in front of 
the side of the car. I had not seen the dog before that. 
When I first saw him I think he was running as fast as he 
could run in a northerly direction; about the first bound 
he made on the bridge his forefeet went up and his rear 
parte fell over the rail§ and the car struck him." 
Witness also says that he built this car out of an old 
automobile, and that its maximum speed was twenty-two to 
twenty-three miles per hour, and denies that the Schmidts 
said to him to look out that he was coing to hit the dog, 
‘or anything to that effect + tsylor,an_cocupant—ef—tie~ 
car, 2180 says that he heard no such-etatement—sade. by 
Ahe Schuidts....The evidence of Barney Russel is corro- 
dorative of the testimony of Bowen and Hennen | as to where 
~the dog was immediately.prior-to-the-aceident.” The 


only witness in-thie.case who testified-thit this dog 
‘Yanalong the railroad track-for séne distance was Alois 
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‘Bogen, Hennen and Barney Russel; and as before evated; 


hie testimony is further yeakened by the sontradlétiry 
statements made by him to Doctor Ferguson. “e think it 
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clearly appeare from this evidence that the dog jumped 
in front of the-¢caér right at the tressie, at least not 

hee than five or six feet before the car reached the 
tressle. ‘The testimony tends to show that the car was 
being operated at from eighteen to twenty miles per hour, 
and while the testimony is somewhat conflicting as to 
the efforts made to stop the car as soon as the dog was 
seen upon the track, yet it is very clear from the tes- 
timony that there was no time to stop the car between the 
time the dog jumped upon the track and the accident. Te 
are of the opinion that the defendant was not suilty of 
the negligence charged, and that the verdict of the jury 
is manifestly against the weight of the evidence, gpd 


that the judgment of the lower court should be reversed, 


and as this ca s been in this Court twice in addition 
to another case growbng out of the same state of facts 
and heretofore referred to, we are of the opinion that 

_~ — 0 aa « 


the case should be reversed without remanding. 
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4 
Judgment reversed. 


we make the following finding of facts in 


That the defendant is not guilty of neglicence 
: ie Se 


Seen 





as charged; and that the dog unexpectedly jumped before 

the car, ald a istance of more than five or six 

feet from the tressle, and not more than ten or twelve 
ea 


feet from the place where the s:0cident occurred. 
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(wot to be reported in full) 


Upon consideration of a petition for rehearing 
in the above cause, the foregoing opinion is modified 
by striking out the finding of facts and all of he 
Opinion after the word "evidence" in the 5th line 
from the bottom of the 6th page, and addirg thereto 
the following:- "The judgment of the lower court 
will accordingly be reversed and the cause renenied. 


REVERSED AND REMANDED. 
a 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copv of the OPINION of the 


said Appellate Court in the above entitled cause of record in mv office. 
IN TESTIMONY WHEREOF, I have set mu hand and affixed the seal of said C, 7 


at Mt. Vernon, this.--------------------------- ee Lét eee eS ra Se : ee of 
A. D. 1915. é 
; op 














Opinion of the Appellate Court 
t 


r of our Lord, one thousand nine hundred and fifteen, the same being 


in the month of March in the yea 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon gine: on the Fourth Tuesday 


the 23rd day of March, in the vear of our Lord, one thousand nine hundred and fifteen. 


ae 


Present: $ 
Thomas M. Harris, Presiding Justice 


Ho 
Hon. Harry Highee, Justice 


Hon. James C. McBride, Justice 
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TI OMAS E. PASLEY, Sheriff. 
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day of ming 2 D. 1915, there was filed 
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APPEAL FROM 


Oy COUR 


mast oT. LOUIS i COENEX 


CHARLES C. JOHNSON, Clerk 
And afterwards, to-wit: On the----- ee Se te 
in the office of the Clerk ws said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
following: ; y 
| i 
ce eet SE. Nese een ee eee i 
R | } 
were ees HEIRSCH & MICOTTO, ----.. j 
; 
eee Appellees j 
% f 
VS. 
ees ae eee f 
October Term, 1914 
Ll aeonae LORIMER & GALLAGHER CO., & 
ea ene COs. 
te eS SE eee Appellants. 


TRIAL JUDGE 


STOW, <P is W.-M. 
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-- VANDEVENTER. 
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Agenda No. 53. 
IN THE APELLATE COURT. 


Fourth District. 
October Term 1914. 





:* Appeal from the City Court 
. of East St. Louis, Illinois. 
tomar & GALLAGHER COMPANY 


ee 68 08 86 O80 Of Be oe 8e we 


and 8. T. DUNLAP COMPANY, 
eso ; Appellants. 
Bers. , -~ 


‘McBRIDE? P. J. 


Appellees recovered a judgment against 
appellants in the City Court of East St. Louis, Illinois 
for $1558.61. The action was in assumpsit, the declaration 
consisting of a single osu eile specially on the 
following contract upon which eepétiocs relied for a re- 

“govery: 

State of Illinois : 

County of St. Clair 23 88 

City of East St. Louis: 


In the City Court, January 
Term, 1912. 


Heirsoh & Micotto ‘>. 


ve : Assumpsit. 


O. T. Dunlap Company 


Kh is stipulated and agreed by and between 

the parties hereto that a mtual settlement of their 

accounts has been this day arrived at, and that there is 

due the plaintiffs on an account etated from the defendants 
by way of compromise and settlement, the sum of two thous- 


3 and to hundred and forty-four dollars and sixty-one cents 
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($2,244.62), pubject to the final acceptance of the work 


done by the plaintiffs under their contract vith the 0.7. 


Dunlap Company in building the sever on St. Clair Avenue, 
eam St. Louis, Ill., and in consideration of the mutual 


| settlement made as hereinbefore stated the defendants 
PN x We 





oe to pay to the plaintiffs within the next few days 


the sum of six hundred and eighty-six dollars ($686 .00) 


cash and to: pay the balance of fifteen hundred and fifty- 


Haight dollars and sixty-one cents ($1,558.61) immediately 


upon seceptance of such work done by the plaintiffs by 


the City of East St. Louis, and to exercise due diligence 
in an effort to have the final confirmation and approval 
at She ‘work on the outlet sewer, including the portion done 
by the plaintiff, confirmed and accepted by the City of 
East St. Louis, ma. 3 

In Witness “hereof, the parties hereto have 

set their hands and seals thie 25th day of 

January 1912. 

Heirsch & Micotto 


By D.E.Keefe, Their Attorney. 


0.T.Dunlap Company and 


Lorimer & Gallagher Company, 
By Dan McGlynn, Their Attorney. 


Appellants pleaded the general issue, and the 
v 
parties agreed in open court that any evidence, admiseadble 


under any proper special plea, might be introduced under 


_that plea. A jury was waived, and trial had before the 


Court. 

_ ‘The errore assigned are that the trial court 
erred in eefasing certain propositions of law submitted by 
appellants, and erred in entering judgment in favor of 
appellees and against appellants. 

Both parties agree that the material point in- 
volved in thie appeal ie the proper legal construction of 


of the contract sued on; and the particular point in con- 
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_ troversy is narrowed doyn as to the meaning which should 





be asoribed to the words: "subject to the final accept- 
$ ance of the work done by the plaintiffs under their con- 
tract vith the 0. T. Dunlap Company in building the sever 
on St. Clair Avenue, ow. ,? immediately following the 
statement of the amount stipulated to be due the plaintiffs. 
Be, ; 4 Appellees insist that this expression merely 
—s- fixed a time shen payment of the balance of $1558.61, 
mentioned in the contract, was to be made to them; while 
appellants insist that "the acceptance of the work done by 
the plaintiffs" was a condition precedent, that the de- 
ferred payment qss not to be made to them until the work, 
as done by them, was accepted by the City of East St. Louis 
as a performance of the original contract between the par- 
ties. & 
The primary object to be attained in the con- 
struction of a contract is to disoover and give effect to 
the intention of the parties, so that the performance of 
the contract may be enforced according to the sense in 
which they mutually understood it at the time it was 
made. (Thalen va. Stevens 193 I1l., 121.) And greater 
"regard de to be had to the olear intent of the parties, 
than to any particular words which they may have used to 
express it. ("halen vs Stevens, Supra; Minnesota Lumber 
Co. vs. Coal Co. 160 T1l., 85.) It is seldom, if ever, 
that a contract of the character sued on, wili state upon 
its face, sufficient facts, so that the Court may, from 4 
bare inspection of the inetrument itself, know and under 
stand the situation of the parties, and the facts and cir- 
cumstances gurrounding them at the time the contract was 


entered into. And when disputes arise as to the proper 
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‘itself, ag nearly as possible in their pesition, that 
understand the language used in the sense intended 

: (Doyle ve. Teas 4 Scam.202; Barrett va Stow 
Sigsworth vs. MeTntyre 16 T11.,126.) 


ae In view of these authorities, it was proper for 
& 


Fie parties to offer, and for the Court to hear extrinsic 
evidence of sll ef the facte and circusetances, leading to 
the execution of the contract in question, not for the pur- 
pose of changing or modi fy ing the contract, but to enadle 

: the Court to arrive at the true intention of the parties, 
and enforce the contract accordingly. 
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i It appears from the évidence that in i909 
@ppellants had a contract vith the City of Fast St. Louis, 
ett a for the construction of a Loesl Improvement consisting 

“of an outlet sewer, and sub-let a portion of the work to 
appellees. Both appellants' contract #ith the City, 
and appellees! contract with appellants required that the 
work in question ipa be done in substantial compliance 
with the ordinamee, plans and specifiications therefor, 
and to the satisfaction of the Board of Local Improvements. 
Appellees’ contract also provided that ten per cent of the 
amount due them should be retained by appellants, until 
the final completion of the rork. 

It alse appears from the evidence that appellees 
_ entered upon the execution of their contract, snd claim to 
have coupleted the work therein-described. Having failed 
to obtain settlement therefor, appellees sued appeliants 
at the September Term 1911 of the City Court of Fast St. 
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‘the, full amount claimed by them to be due 
their contract with appellants. One Count of 


of account filed vith that — the 


t alleged to have been earned by appellees 


e 


contract is $1565016 ; and the net amount, 


2 = haat daynof January 1912, -nor wae it ever after- 
ls accepted, in the condition in which appellees fin- 
J left ite is a) = 


Tith the contractual reiations of the parties 


his gondition, and with a suit vending upon the 


, . and Piateen that work — = by the. City; now can 
efor, in full, until and unless it had been so acqept- 
Suc 2 conclusion is in harmony with the original 
etveen the parties. Assuming that appellees’ 


on agree what gum was to be paid therefor, but, 


haa: passed upen the work, neither party then 
what its decteion would ultimately be. Whether or 
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not the City would eventually secept appelleee' work 
? was an uncertain matter which the future alone would 
determine. 

% | We hold, therefore, that the instrument sued 
on does not provide that there is due appellees $3244.61, 
_ absolutely and without condition, but that said su is 


@ "subject to the final acceptance of the work done by 





= daintifts: under their contract with 0. T. Dunlap Com- 
pany in building the sewer on St. Clair Avenue, Fast St. 
Louis, Tlilinois." As a condition precedent to a right 
a2 recovery of the deferred payment under this agree- 
ment, we regard it essential for appellees to show, by 
mia their patiadene, that the work as done by them, was finally 
accepted by the City. This they failed to do. To hold 
| otherrias would be doing violence to the language used, 
and we would be foreed to disregard all that is said in 
this instrument with reference to the "acceptance of — 
the work". In construing contracts the whole instru- 
nent must be considered dul eo construed, if possible, 
- ag to give force and meaning ‘to every part of it. (Holmes 
ve Bemis, 12.4 111., 453; Hayes ve O'Brien 149 111., 
403; Richmond vs. Brandt 118 Til., App. 624.) 
Another sirdenieee supporting our conclus- 
ion is the fact that in the original contract between 
the parties, ten per cent of the nov due appellees 
was to be retained until the final acceptance of the work. 
ag a whole. While it is not expressly stated in the 
| contract why this amount is retained, we think the im 
si, Plication is clear that it is to be Tetained as a guarantee 
against defective workmanship or asterials, and to reim- 


4 
‘ burse appellants, in case appellees' work was not acdepted. 
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The deferred payment in the contract ened on, lacks 

but tery little in being ten per cent of the gross sum 
which appellees claimed they had earned under their 

- optginal contract. It is peculiar also if the deferred 
payment in question was to be paid absolutely and without 
why the parties did not fix upon a date certain 


- 
whe 


for ite payment, rather than make such payment depend upon 

Pt abe happening of an uncertain future event, viz; "upon 

ihe acceptance of such work done by plaintiffs", by the 

city of Fast St. Louis. 

The evidence in this case tends to show that 

‘the work in question, as "done by plaintiffs" never was 
accepted by the City. The work that was finally "accepted 
ae the City of East St. Louis",represented certain work 

4 done by plaintiffs, together with certain repairs, changes 
and alterations made by appellants. The evidence tends 
to show that when "the work done by pisintiffs" was ex- 
amined by the City, it refused to accept it, and so 
notified appellants. Appellants in turn notified appellees, 
and requested them to make the necessary repairs and al-. 
terations. This, appellees refused to do. In order to 
procure the acceptance of the work in question, appellants 
were required to do a considerable amount of work, and 
expend 4 considerable sum of money. In the trial court, 

| appellant soucht to set off or recoup the sum so expended 
against the appellees’ demand, but the court refused to 

_ eonsider the same. In this there was error. 

Appellant having incurred this expense in 

correcting defecte in the work which appellees had con- 


tracted to do, in order to procure the acceptance of such 
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work, the amount so expended constitutes money laid 

out and expended for the benefit of appellees, and ap- 
“pellants had a right to set off or recoup the amount ne- 
cessarily expended by them, 4s sgeinst any demand of 


appellees. 


The second, third and fourth propositions 
of law submitted by appellants were in harmony with 
the views herein expressed, and should have been held 
‘by the Court a@ the law, and it was srror to refuse the 
sane. 

; Under the view we take of this case,the Court 
erred in findingtthe issues for appellees, and in entering 
judgment thereon, and erred aleo in refusing to hold as 
the lav, the second, third and fourth propositions above 
referred to. 

For these reasons the judgment is reversed 


and the cause remanded. 


‘(Not to be reported in full) 









“gee es *R TG ad als Oat 
ae. ae SIA a To Bld a 
ae “buat pra) ob ehnegx We vi = ¥ 
; ee <0 : < ah att Se $4 BG “ae 
+ ¢ tell gee 0 atten - . engaare. bs 
: eet Mos “gory + o* 2 2 aay eat 28) se mis : 
~en duvome edt quocer 10 lo tee ; 
op SRPRS , 3AG Oa LP RR AR oh Bis bs at . N 


Roars Ay. Ryriiters. 8 great, X6 ee “* : 
MOSES Vek. Cin des uty bieg. ote ad. ae. nojeoup.¢ | 
| 9 o-9% atoks 2eogorq uldadot bas brid ood 8 
| Bans a noma oxen nt sgas 
E igi andensa wal od? oi 
; ; - ee ee wd 
es st shina te hpaiedeedterenr 
Bite re: ort: bite eee Leggs’ tor eedeer wietah 
- --oRe-tlod of ynieuter tt dels ber sib? dete 
- evOde enoleteogony MetWor: brs! birt” biden oie 
eae garieget aledye. dti¢ BIAS boot Leese 
 beeTeVET 61 Tadugbul eHd etoeber SHedt 40T” 
“Hees "sttise/ele ¥S en0d #4 oe bial abit 
\ be ite ,3! tgsove at vemytes, 22 Att eae 9 $ bag 
ee Lieug? beLition atud. ai stonpieggd yecatienae ed 


. (if) a tbe: 
. “he DA aRCAGES sre RAB Oe #6 a oF * PROS Up! a 


of ebro W! ph as baeyjen ceatioues whet. 8008 58 






























tei FARES a) zt eas to evqalaecep ete Ppa! 
7 aes ert 2 PLSAGRL ERROR .2 Ob04, pan uae 
dz a Se se ingichsesas aD 

ise ws geo, OAD Reet Ie We ¢eeo8 Aiea tantiag 
Rerintey oR "ca 2 begat, weplisger edt geal 

nae nue? e203 af + OAe ait aaa 


s 


, wT oA ” r a*~ + ey \, ~ !e Pe ,* t9Al Leg A we ‘ 
a ; -8- *: . BAP 
“ake Gn ae homie dod ds Seow, edd a+ rt oolae 98 
dws vith tip ite adé axwoety, a2 sabin Bt Qe Qa 





I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copv of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 

IN TESTIMONY WHEREOF, I have set mv hand and affixed the seal of said C 
at Mt. Vernon, a 7, EEE ©, aan ie dal 
A. D. 1915. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fifteen, the same being 
the 23rd day of March, in the vear of our Lord, one thousand nine hundred and fifteen. 


Present: 
Hon. Thomas M. Harris, Presiding Justice. i! 
Hon. Harry Higbee, Justice. i 
Hon. James C. McBride, Justice. | 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLE Y, Sheriff. 
Sept. 7 


And afterwards, to-wit: On the -==-+-18 te-=---=dav of Mag A. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
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Term No. ll. . In the Appellate Court. Agenda No.67, 
Fourth District. 
October Term A. TD. 1914. 


a 


‘Eli Conant, ) 
Plaintiff in error.) 
) 
ve. Error from the County Court 
of l'arion County. 


Lloyd Watts, 
Defendant in error. 





* 


MeBride, P. J. 


This suit was originally brought by Tloyd 
Watts against ili Conant before a Police Magistrate in 
- KFarion County to recover the amount of eight dollars 
 einiuse to be due from the defendant to the nlaintiff. 
On January 25, 1913, a trial was had before such Pélkce 
- Magistrate and a jury summoned, which resulted in a ver- 
€ dict in favor of the defendant Kli Conant. The hagis- 
trate failed to enter any judgment upon this verdict. 
The entry upon his docket, after reciting the issuance 
of process for defendant and for witnesses, and the venire 
for adi then states; “The parties and witnesses were 
sworn and after hearing the testimony jury returned the 
following verdict, “We, the jury, find for the defendant". 
This is all of the entry made by the Justice of the Peace 
upon hie docket. ‘Thereafter Lloyd Watte filed an appeal 
bond with the Pélice !'agistrate which was approved and 


the papers together with the transcript of the docket 
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was transmitted to the County Court of barion County. 
At the March Term, 1913, of said eourt, the defendant 
‘Bli Conant entered . motion to dismiss the appeal for 
the reason that no judgment had been entered vefore the 
“Hustice of the Peace, and the County Court did not have 
any jurisdiction of the cause, and thereafter and at 
the November Term of the Said Court it was ordered and 
adjudged by the said court that the said motion be and 
the same is hereby denied. "o the making of esaid order 
the defendant Conant excepted and to reverse which prose- 
cutes this writ of error. The statute makes it the 
duty of the Police Vagistrate upon a trial had before 
him that he "Shall thereupon cive judgment against the 
party who shall be proved to be indebted to the other 
for so much money in dollare and cents ae shall appear 
to be due, including euch Leiowiaieee as is allowed by 
law, and costs of suit, or for the amount of damages 
proved, but if neither party shall be indebted or no 
' damages proved the judgment shall be against the plain- 
' tiff for the costs of suit. Hurds Kevised Statute, 
Chap. 79, sea 09,02 Justice failed to render any 
judgment upon this verdict, which was neceesary before 
any appeal could be prosecuted therefrom or before the 
Appellate Court covld acquire jurisdiction. it is 
said in the case sf Church vs. Stunkard, 101 App., 148, 
in an opinion delivered by Justice Varker, that, "The 
only question involved in this case is whether an 
appeal may be prosecuted from the verdict of a jury 
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before a justice of the peace. The authority for 


taking appeals from justices of the peace to higher 
courts is purely statutory and can be executed only 
in the manner prescribed by the statute. The statute 


only provides that appeals may be taken from judgments 


rendered by justices and not from verdicts of juries 


in Cases tried before them. No formal worde are re- 


quired of a justice in entering a judgment, but it is 
necessary that some kind of a judgment be entered; 
otherwise isnive ig nothing to appeal from, and the 
court appealed to acquires no juriediction of the case. 
In this case the justice did not attempt to enter a 
judgment on the verdict of the jury, and the court 
should have sustained appellant's motion to dismiss the 
appeal". We think this case is decisive of the ques- 
tion now presented for our consideration and that the 
County Court was in error in refusing to diemies the 


appeal upon the defendant's motion. 


1t further appenre from the record filed 


-herein that thereafter the County Court proceeded to 


render judgment against the defendant Hli Conant for 
eight dollars and cosets of suit, and we are of the opin- 
ion that the court had no jurisdiction to enter such 
judgment. Dc 


The judgment of the County Court will be re- 


versed and the cause remanded with directions to dismiss 


the appeal. 
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REVERSED AND REMANDED W1TH DIRECTIONS. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court / Vl 
at Mt. Vernon, mn hd ee: dav of Magy LEG 


A. D. 1915. 
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late Court 


‘ rnon, Illinois, on the Fourth Tuesday 
hundred and fifteen, the same being 
hundred and fifteen. 














AT AN APPELLATE COURT, Begun and held at Mt. 
in the month of March in the year of our Lord, one thousand ni 
the 23rd day of March, in the vear of our Lord, one thousand ni 


Present: 
Hon, Thomas M. Harris, Presiding Justice. 
Hon. “larry Higbee, Justice. 
Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. | THOMAS E. PASLEY, Sheriff. 
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And afterwards, to-wit: On thes===~~ "day of TK A. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois; an OPINION in the words and figures 
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Term No. 25. In the Appellate Court. Agenda 0,58, 


Fourth District. 


October Term A. D. 3914. 


Sallie G. Owens, 
Appellant. 


— 


Vs. Appeal from the Yarion 





Commonwealth Trust Company, 
and William G. Hume, 
Appellees. 


County Circuit Court. 





McBride, }?. J. 


This is a bill filed by the complainant to 
redeem the lands described therein from a foreclos- 
ure sale after the expiration of twelve months. 

It appears from the record in this case that 
on July 1, 1911, the lands described in complainant's 
bill were sold by the master-in-chancery of larion 
county, under a foreclosure of a mortgage. That m 
June 29, 1912 the appellant undertook to redeem the 
said premises from said sale and made a tender of the 
amount due to the then holders of the said certificate 
of purchase, which was by them refused. The cause 
was heard in the Circuit Court of Marion County and a 
decree rendered dismissing appellant's bill and upon 


appeal to the Appellate Court of the Fourth District 
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euch decree was reversed ard ‘tite cause remanded; 
the Appellate Court holding that owing to the tender, 
as shown by the evidence that was made on June 29, 1912, 
her right to redeem was not lost by the expiration of 
the twelve months. For a complete statement of the 
case and the decision rendered by this court, refer- 
ence is made to the case of Owenjvs. Commonwealth 
Trust Company, 183 111., App., 605. 
“¥ upon “tne remanding- ofa 1d -CAvse—one Ww. H. 
Owens was permitted by the-eourt to enter=nés appear= 
ance and #i+e-mm answer herein, it being claimed ty 
him that the Commonwealth Trust Company held this 
certificate of—puresese as security and that it was 
owned by him subject to the interests of the—Conmon- 
< by whol, 
Tene’ Set, Seas and it—-wes-sovekt—by tire, answer 
Ae mE 
my . fix the interest of himself and the Commenweatth 
Trust Company in this fufl@ when redemption should be 
sindiie » a motion sought to set aside 
the order af-the-couTrt permitting Hume to become a 
party defendant, and answer,Lerein, ‘his-motion, hsely 
however, was denied and the cause was—then !eard upon 
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the bill, answers 


evidence, produced—in-eourt, and a decree was- rendered 
- Cote pktaant feet” 
bythe ceovust granting amtre- cael months a#ethin 


which to redeem said—tamnd, upon tke payment to the 


master, or persons interested, ; , of the q 
fui hide be te al. ( 

amount entd,t re€losure sale, jtogether with legal 

interest thereon from June 29th, 1912] (#ais being the 


time tender was made), together with the amount paid out 
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for taxes, with legal interest-thereor, “he de- 


cree was rendered on February 25, 1914, «@ appeltant 
was given four months feem-that—dete-withinwhi-ch.to.. 


-redeem and it is from this decree that she prosecutes 


thie appeal, 7 


Of the many errors assigned a few only have 
been argued and we deem it only necessary to consider 
those argued”*by the appellant, which, as we believe, 
present the material matters at issue in this case, 
1t is first objected by eppe dant that the decree was 
filed, as appears by the record, on february 25, 1914, 
but that it was in fact filed on Vay 2, 1914. The 
record discloses that a hearing of this case was had 
in the Circuit Court on February 25, 1914, and it” 
further appears by the record that it was upon this 
date that the decree was filedand approved by the court 
and there is nothing in the record to sustain the con- 
tention of appellant that the decree was filed ata 
later date. This, however, could make no difference 
with the appellant's rights as they were fixed by a 
specified date and the four months within which to 
redeem was based upon the 25th day of February, 1914. 
It is claimed by appellant that this in fact shortens 
the time in which she had a right to*redeem. We think 
under the circumstances the court was very liberal in 
its extention of time to redeem, for the reason that 
it was claimed by appellant that she had made a tender 


of the money on June 29, 1912, and for appellant to 
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reap the benefit of this tender it was necessary that 
it be kept good,and the presumption was that she had 
the money to pay for the redemption on the date of the 
hearing. We cannot see that any error is committed 
in this reepect. 

It is next insisted by Appellant that the Amount 
required to be paid by her to redeem the land was ex- 
cessive. In this we think she is mistaken as the de- 
cree only required her to pay into court the amount 
that she had tendered on June 29, 1912, without inter- 
est to the date of hearing, and also required her to 
pay, in addition to this, the taxes that had been paid 
° to protect the land from a tax sale, with legal 


z Carn +h Metal eaacgoe Lohe be ou cee with SS ree 
ime’of the tender, taxes paid, and 


interest,up to the ti 
interest thereon, was (11,364.17, and we can see no 
reason why she should not pay this amount in the necess- 
ary and proper redemption of this property. It has 
been held by the Supreme Court of this state, and we 
deem it to be a just and equitable rule, that wherea 
person has paid out taxes to protect the title, that 
in a redemption, when made and permitted under the 
order of the court, that it is just and equitable 
that taxes advanced be repaid, 

The next point argued by appellant is, that 
the court erred in permitting W. G. Hume to become a 
party defendant to this bill and file an answer herein. 
It appears from the evidence that the Commonwealth 
Trust Comp any held the title to thie certificate of 
purchase as collateral security, for the loan of 
$9,500.00 and that the lands were bid off at the sale 


by W. G. Hume for the sum of $10,191.93, and that the 
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balance of the purchase price was furnished by Hume. 

It also appears that the taxes paid out by Hume in 
1911-1912-1913 with interest thereon amounted to %560.73, 
and this answer wae filed for the purpose of presenting 
to the court for determination the respective rights of 
William G. Hume and the Commonwealth Trust, Company td 
this fund when redemption was made but it did not in 

any manner effect the rights of appellant or the amount 
required to be paid by her for redemption. No complaint 
is made by Hume or the Commonwealth Trust Company ag to 


the distribution of thie fund between them, and if they 


do not complain the appellant certainly hae no right to. 


We donot believe that the court committed any error of 
which the. appellant can complain in distributing this 
fund. 

While many errors have been assigned, and quite 
a lengthy brief presented by appellant in this case, 
we belicve that the propositions above discussed cover 
the material matters presentéd. 

After considering this whole record we are 
satisfied that the appellant had a fair hearing and 
that a just decree was rendered in this cause. "he 
time for red$mp tion was liberal, under the circum- 
stances, and we believe that she was given mmyizx 
ample time to redeem the property, and that the amount 
required to be paid by her in the redemption was reason- 


able and proper. We are unable to say that the court 
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committed any reversible error in the hearing of this 


cause or in reaching its conclusions herein, and the 


judgment and decree of the lower court is affirmed. 


JUDGMENT AND DECREE AFFIRMED. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mv Office. 

IN TESTIMONY WHEREOF, I have set mv hand and affixed the seal of said Court if | 
at Mt. Vernon, this. EE a Ck eek Se ___day of Mao z 


A. D. 1915. 
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Opinion of the Appellate, Cou 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois Jon the Fourth Tuesday 
in the month of October in the vear af our Lord, one thousand nine hundred a fifteen, the same being 
the 26th day of October, in the vear of our Lord, one thousand nine hundred and fifteen, 





Present: # 
Hon. Harry Higbee, Presiding Justice, 5 
Hon. James C. McBride, Justice. § 
Hon. Franklin H. Boggs, Justice, 

CHARLES C. JOHNSON, Clerk. THOMAS E, PASLEY, Sheriff 


ER 


And afterwards, to-wit: On the... aes oy ae dav of December, A. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
following: 
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Term No. 7. Agenda No.l. 


Wareh Term,1915. 


Eugene Thompeon, ) 
Appellee. ( 

we: ) Appeal from St.Clair. 
Harry B. Russell, et.al., ( 
Appellants. ) 


Opinion™by Higbee, P. J. 


Appellee, Eugene Thompson, entered into 
a written leace with appellants, harry =. fussell 
and his wife Vamie Kuseell, of certain farm lands 
in St. Clair County, Illinois, on December list, 
1911, for a term of three years, to begin Vareh 
12, 1912. Kes Gate teel 
The leage provided, among—other—thines 
that, (1) the oes, fruit trees on the farm ehould 








be 
part, ané—thet ke shoul 


by the, vnarty of the second 
i, trim, and cul tivaves then 
under the direction of the narty of the first part, 


and—se prthat no harm came to them; (2) "If desired 
by party of the firet part, party of the second 


f 


part must haul, free of charge to party of the 


first part, lime stone or fertilizing material and 


spread it at the pointe on the farm derignated by 
/ the party of the first part,” (3) “lf underbrush 


and trees are found growing along ditches on this 


farm which could be otherwise crossed by machinery, 


said underbrush and trees said party of the second 


, part agrees to grub and chop out as rapidly as 


-l- 





-f.0K% asbnagaA 










.2L@L mre? coral. i: pepe eemane 


cA ey te tees , 


a) 


a9 ee. 

7 , . . 
ths pe A Phe hrs ' 
. é ee 
















Pg 
vis 


4 : Aa : 
eee Us MosqmodT emsgut 
© ) soolleqqh 
a ris f0.9e mort LseqqA ( | PE 7 
en ae {ieeaui .& yrs 
F ( - satmpifeqqA 
"s | eb s% ,2edgti yd aotmtgo \ 
Z otnt betetns ,nosqmodT ar oolleggs « 
- {foeauil .¢ yrrsi ,atnslleqqs dtiw esesel nettiaw a 
. ebual orret nistreo to ,{foreui sins stiw etd bas 
tel tedmecet mo ,stonifi{[t .vtowod tialo 98 mi 
jn dors niged ot ,stesy setdt to mret 5 x02 fel 


ovr’ ae Ms 808 St 


pbdebivotg serel odT + 





biuode ortst edt no seett tiuzt ynwoy edt (L) , tact 





Bbrooees eit to yitad dt yd 
ty amet setevitive bis mix? blwode ok Sadd—bs .tt8q 


Jisq text ait to ytxrsq edt to noitoettb 8 totes 
betiesb tI" (S$) ;medt ot ompo orrecd on tacit 
Brooee edt to ystaq ,ttaq sett? edt to eng vd 


edt to ytisq o¢ sygiado to sett ved seus txaq 
bane Imizretam gnist{itxet to snove smif ,Jtaq sextt 
‘yf betengtesb mat ont ao etntog att ta tt baotqe 
deurdtebas tI" (&) “,t2sq tarit edt to Wiad oat 
sins mo sonotib gnofa yniwotg Savot eta poor. ban | 
.Uternidoam yd beeroto selwrodto ed biuoo dotdw orgat i p 
j baooea eit to yttaq biae noott bas dastdrebny bias 


‘- 


as vibtqst es tuo qodo bas duty of seetgs t1aq 


PALS 
aa 


oe. 


possible.” 





~ivex_up possession.ofihe-»premtres, on or before 


Ootober 18, A. D. 1913, elleging that 


‘had made default 
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aesigning the f So 
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ing: ous failure to work seidcieased 
premiggs set apart as wheat ground for the crop 
of 1913, in a proper and husbandlike manner, & 


Maecause—cf—your failure to haul to the farm and 


make distzibution of fertilizer material vrovided 
by acti Ey . 
¥x, owner, for distribution on gaid land dure 
ran 
ing the season of 1913, and because-of-the failure 
to distribute said fertilizer material in accord. 


ance with written directions of ~aaid- owner; 
) 


Moecavee—ot-yons failure and refusal to chop and 


Clear out ditches on seid premises of trees and 


undergrowth and, “beeausee—ef—~yerr failure to 


Spread fertilizer material _ and cultivate the 
érowing fruit tr es, on -« L, kersed- premises.W Sa 
' did not deliver up porsession 


4\ 
of the premises at the expiration of the time named e yj 





and a suit in forcibie detainer was commenced 
against thembefore a justice of the peace by app- 
ellee. <A trial was had before the justice and an 
appeal taken to the circuit court of St. Clair 
County, where another trial resulted in a verdict 
of the ‘jury and judgment in favor of appellee. 


Appellante contend thet the proofs failed 
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to show the charges made against them of default 


in the terms of the lease and therefore the verdict 


of the jury and subsequent judgment should not have 


‘been in favor of appellee; also that the court 


/ erred in giving an instruction pabeeny ye py ip? 


ellee + — trial the appellonte offered the 


following instruction as their theory of the issues 





which was given’ 
the-ecurt: "The court instructs the jury that the 
only iseues before you for your determination are: 

‘et. Whether or not defendants failed to work the 


/ 


portion of the premises set apart for wheat for 


the season of 1914, in a proper and husbendlike 


/ manner; and 


2nd; Whether or not defendants failed to 


/ Whavland distribute fertilizing material, as pro- 


vided by the lease; and 
Sra. Whether or not defendante refused 


or failed to clear and chop underbrush and trees 


'.om and along the ditches, according to the lease: 


and 
4th. Whether or not the defendants refused 

or failed to @pread or throw manure around the 
trees in the orchard. ¢ 

: if you believe from the preponderance of all 
the evidence, that the plaintiff has not shown 
that the defendants did fail or refuse to do some 
one or more of the above mentioned things, then you 
should find the issues in favor of the defendants." 


This inetruction of appellants appears to 
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. fairly preeent the issues of fact to be determined 
by the jury under the proofs, anc they are of 
course bound to adhere to the issues eo presented 
by them. ; 

Y It appesred fromthe epeete tna Bou 

—ant Harry B. Russel was ‘engaged in the-printing 


breker businees having his place of-business in 
St. Leuis, Miseouri and that he and his wife, Mamie 


Russell rented the farm with the intention that the 
wife and their son, Harry Russell, Jr., who.wag 
eighteen years of age at the time the suit—wee 14 
trial, should manage the farm; that neither the 
lessees nor their son #eery had had any sctual exe 
perience in farming prior to the leasing of thie 
farm. After the lease wae made, the gi Sebo 
aa pitt farm and wade—it their nent Yates 


Harry B. Russell, kewever continued te-earry—on 
hig businese in St. Louis and the farm was managed 
7 pleutipg : 
by the wife and son. S roduced proof 
tending to show that the wheet ground was not prope 
erly prepsred in 1913 for the weeet crop of 1914, 
while there was proof on the part of sguubientee 
that the premises set apart for wheat for the 
season of 1914, were properly cultivated and pre- 
pared for the crop. I! e p showed without con- 
< (esi leg 
tradiction that y,shitpped to appeiinnts cM 


for use upon the farm, a carload of manure, which 

rei ied to Bawe haule# out to the farm 
and distributeg as provided ser by the lease; also y 
limsedt had to to Lene 
*#eul this fertilizing material, to the farm for 
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distribution. The excuse offered by wapaeliess Ai oab-aily 


for tee failure to haul and distribute the manure. 
ie that it was provided at a time when it wae un- 
reasonable for them to do go, ame the oaere aes not 
finythe time haul ety, The proof 
further showed that the underbrush and trees @erewing 
along the ditches, were not cut or grubbed but 

there was proof on the part of BS 
strongly to show that the ditches, even if cleared 


of trees and undergrowth would be impassable for 


farm machinery. (Lo Ay 
~ Ppoa—theqrertinn whe ther eer 


refused or failed to spread the materials furnished 
them around the -trees in the orchard, the proof of 
the reepeetive_oortics did not — what is 
above said it wilk appear that there was a contro- 
versy in the proofs which must properly be left 

to a jury to determine and ar they have determined 
the matter and decided where the preponderance iay, 
we are not disposed or authorized to interfere with 


their verdict. The complaint of appellant concern- 


jing the instruction given for appellee is that 


Gt is involved and aseumes that appellants violated 


some terms of the lease but an examination of the 


game does not indicate to us that the propositions 
presented are involved, nor does the instruction 
‘appear to us to sseume that appellants had violated 
NG any of the terms of the lease, but on the contrary 


_ that question of fact appears to be plainly left to 
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e jury for their determination, 
‘The record distlo no substantial 
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t in this case 











Judgment affirmed, 
t to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mp office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 


— 


at Mt. Vernon, this nooo eee IELTS day of December, 
A. D. 1915. 











the 26th day of October, in the year of our Lord, one thousand nine hundred and fifteen. 
j 
= THOMAS E. PASLEY, Sheriff 
av of December, A. D. 1915, there was filed 
ois, an OPINION in the words and figures 





‘arry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
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if ve F daedibe filed thie eaill in chancery, to res- 
te 
wip aac from encroaching on his lands, removing 


ae at ae then pending, wherein apeakiane sought to 
sania him for obstructing certain highwrys. 

lee, William J. Spencer, is a rural mail carrier, 
yeare to have been made a defendant in aaid bill, 
count: of hie travel ing over per chars of the high- 


in gueetion, which were in dispute. be has no 


CNS will be refevred to as the eppellees. 


cnt quarter and the north weet quarter of the 
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Peer enet Pete he Feterced to as Nos. 1, 2 and 3 
respectively, in the order above named. ‘io. 2 lies 


5 directly south of No. 1 and east of Now 34 © 







y the roads in dispute runs north and south & the 


west side of track Wo. 1 and the . ne east and 


west between tracts Nos. xm 1 and and along the north 









side of tract No. 2, intersec @€ the first road where 


the three tracts of land.eérner. “he court sustained 
the paakas of appel t as to the boundaries of the 


north and “youth ond and gave him the relief sought 


Hiyjons isd a was 


first traveled through a wooded country and war not # 
laid out read-but eémpty = lime of trave] wnich—cid 
not proceed in a direct line, east and vest and Hed, no 
particular boundaries. After the road had been trav- 
eled fwr seme 30 or 40 yeare the highway commisrionere 
in 1897 employed levi S. keredith, then county sur- 
veyor, to survey and defined +otn the east and west 
road. bad—the-noxtk-ent—south -¥oad-E0 above reréeyvred to. 
in running the line of the @mmt—=TS=Gee% rosc he start 
ed a quarter of a mile eagt of the interrection of 
faid roads, and ran west to said intersection, where 
he set a stake or stone, and then continued west 
another wunrtes of a mile to the weet side of anid 
tract lio. 3 where he set another stake or stone, and 
using the line so run east and west by him for helf 

a mile 

uxmtimmw ae the center of the road, he staked out a 


line 20 feet on. each side of the center line, making 
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a highway 40 feet wide. “hie 40 foot road in- 





cluded within—ite-boundarte<, «ll parts ef the eo 
called line of travel, -¢reur® thie line travetred 


“4 - ee 

— hetirespubtic wae crooked end wendered from side to’ 

» : Lz - 
Ry — side of the highway located by the surveyor, 

Se ot and othere interested were present when this road war 


_ loeated byxthe-errveyer, 2nd it is not cieputed that 
the road #elaid out was accepted by the highway 


commissioners and acquiesced in by those interested, 


as a publéc highway. Thet—-errvey-w2r-ebouwn to have. 
been meade in response to a netition therefor but.the= 


petition.was not _imirodveedin-evident®. on larch, 
1911, the highway commiseionere of the townchin, of 
their own motion, employed P. W. Warner, then the 
Gounty surveyor to emt ioon te the line of this road, 
Warner im—mekttge Tht eS ttrves, icnored the line of 
travel, the fences, the Weredith survey and other 

, evidences of i tf ioe then wee, 4s intenthaay 
peetmc to ascertain eri east and weet line between 
the north east quarter ond the eouth enst quarter of 
eaid section 3 in the locality which irs in controversy 
here, and to establish the boundaries of the road 
twenty feet on each side of euch line. In making his 
survey, he started on the east at the same noint as 


Meredith @¢é@, but when he reached the intersection of 


) 
the east and west road with the north and scuth road, 
he placed the stone to mark the corner ey the four 
forty acre tracts which corner there, 12 feet 10 inches 
south and 7 feet 2 inches east of the stone or stake 


set by Meredith at snid interréction, and 2t the west 


end of the road a quarter of a mile further he set a 
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~ stone to mark the quarter section corner 24 1/3 

} feet south and 14 2/3 feet west of the etone or stake 

placed by Meredith. The greater vart of the 40 foot 

road thus established lay south of the line of travel 

om at two different places said line of travel ex- 

bi tended north of the north boundary of the road 80 
laid out. 1i—thue-aprenrs—timt wht te -prtlr KOFVe yam 
started from the game point, yet when they reached 
the quarter soot om, nett one half mile weet of the 
nes, point, “the Warner survey loeeted the center 
aan Toad 24 1/3 feet south of thé point where it was 


; and 
+ hs here wae proof tending to establish »,ewek cls 





, Meredith was directed to survey tre road on the half 
eection line and mark it 20 feet on either side there- 
of, for the highway and that he attempted to do’ so, 
but made an error in running the line. “here wae 
also proof tending to show that th@@k tresses who 
sestitted—the+—they accuiesced in this survey of the 
road at the time it was made by leredith, did so be- 
cause they thyought he-wee-eorrectiy—teceting the 
half section ix anata would not have done so if they 
had known that the line wae not correctly run on the 
half section line, the+—the-survey-rae mate by 7 ere- 
dith to ascertain the half seetion_line net—to-arcer- 
tein thedine.cftheront. iIater in the same year 
that Warner made hie survey, he went over it sg@nin 
with Toothacre, another surveyor, to verify it, and 


the two found the survey substantially correct, msk- 
i only some minor changes of no material importance. 
Diaby on the Warner survey and are seeking to 
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establish the boundaries of the highway as located 
thereby, while appellant claims the road ae located 
by the former commissioners, according to the \eredith 
eurvey. 

nts a a The court in the decree annealed from in thie 

‘ek - white, LTound that rtd, surveyor Peredith, loested me 





road in 1897 in the presence of the 
a, ae then highway commissic-nere, and the land owners } 
setting atakes on the north and south side of Same De 


road, marking ite boundaries, and that i een the 





weet road as surveyed anc defined by 'erecdith, became 
® : 


and was the.vbighway ond road near to and ae ent to 
to ant Yands that Saic sastiand uest »road as 


surveyed by Meredith is north of the line of fence 
which bn vore gown and removed prior to the 
bringing of thie suit; thet prior to the removal of 
Th “eeec fence on apeel Me,jand soyth of ie” 
were beginning 


the time 


road, appebiean 


end two other persons, the south line of aeaed road as 


weet road, about 





a 


to work on ,Ointed out to them 


being along the line of what was afterwards known as 


the Warner survey, which +e, the line claimed by said 


commissioners as the south line of the road inthis 
bets 

suit; that appellant, James &. Pose He Ire estonpned 
fromclaiming ‘that the line of 7 Warner survey is 

not the south boundary of the -eewt—end—weest road and 

that he Minot entitled to any relief aa to seté-emet 2) 
aradwwest road; and it vas decreed 1 meet, that 
ato 
the line of the east end west road (rs. the ling of 
the Warner survey and that the limites of emad ,road 
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Asli es 
~epe the limite as designated by survey and 


m 
“a : _ 
that ea" ie 40 feet in width it apneare @aide 


cert trom she proofs in the CHS? Aire, that it 
was the intention of Meredith, at the time he made 
his survey, a3 it was of Warner later, to ascertain tt 
the half section line and establish the boundaries of 
the road twenty feet north ana south from such line 
ap a center: that it was the jntention of the commiss 
jioners at ths time Meredith ran thie line, to bay out 
the road with boundaries extending twenty feet on each. 
side of the half section line and that the : eredith 
survey of the rosd wae for the time acquiesced in, be- 
cause it wae supposed that he had correctly loceted 


euch half section line. It appears that some ques- 


tion arose as to the proper location of the road prior 


to the + the Warner survey was made and at that 
tin ‘ went over the road with the commiese 


ioners, both at the east end anc the weet 





end thexeof; 
that at that time and aleo prior weretod 
cultivated his crops out into the highway end he then 
pointed ovt where he thought the line was and told 
the commissioners that they could grace the road to 
that line even if it took hig crops; that the iine 
so designated wag the one which the “earner survey 
afterwarde designated for the true line. “he evi- 
dence on this point was somewhat confusing, a8 it 
referred todifferent objects along the line of road 
that are not Clearly loece tea ghbut the chance jlor 
hearing the proofs in detail, fixed the places where 


appellant agreed thot appellees should build the road, 
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ae being within the Warner eurvey and we find no 
sufficient reagon in the record to deosart from the 
eonclusion reached by him on that quéstion. Apnellant 


having agreed that the road should be so located 


and appellees heaving acted upon the consent so given 


them, the former cannot now be heard to complain. He 
was therefore proverly refused the relief asked for 
by him ase to the said esst and weet road. “e are more 
readily lead to this conclusion from the feet tas 
the proof appears to show thet Veredith made sn error 
in the location of the line sought to be ertablisned 
by him and that the line run by Warner is the true 
line, and that it has evidently been the intention at 
ail times, that this road ahould be established with 
the half section line ae its center. 

holding the views we have above expressed in 
regard to the facts in the case, we think it would be 
improper to reatrain appelleea svit st law agrinst 
appellant under thie bill. Anpellees in that suit 
are suing for a. penalty where the partier ere en- 
titled to a trial by jury and the matters concerned 
therein should not and could not be satisfactorily 
be adjusted in 9 suit in equity. “he decree of the 


court below will be affirmed. 


Affirmed, 


Justice MeEride, who heard this case in the 
court below took no part in the trial here. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my Office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 


at Mt. Vernon, this 002.2202. = ee Lae ae day) of December. 
A. D. 1915. 
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Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinoi¢_on the.Fourth 7 uesdap 
in the month of October in the vear of our Lord, one thousand nine hundred afd fifteen, the same being 
the 26th day of October, in the year of our Lord, one thousand nine hundred ahd fifteen. 


Opinion of the Appellat 







Present: 
Hon. Harry Higbee, Presiding Justice. 
Hon. = C. McBride, Justice. 
Fon. Franklin H. Boggs, Justice. j 
CHARLES C. a Clerk. THOMAS 





And afterwards, hea: On the... ....day of Decemb 


in the office of the Clerk. vr said Court, at Mt. Vernon, Illinois, an OPINIE 
following: 4 
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Term No. 13 Agenda 0.46. 


Mareh Term, 1915. 
4Qlen C. Griffin, 
‘ae ( 
Defendant in Error, ) 
rf | ; fi i Ve. ‘i ; 
Poke x? | ( Srror to St.Clair. 
' 7 | Willfam U. Halbert, Adminis- ) 
trator, etc. \\ 
| Plaintiff in Error. i 


 ~Gpinion by Higbee, PJ. 


| This is an appeal from a judgment of the 
Ciireuit Court of St. Clair County, sapproving the 
siieenaee of a Claim by the probate Court, in favor 
of Ellen C. Griffin against the estate of Sarsh Ann 
Johneon, for the principal and interest of  prome 
iesory note for $2800, executed by enid Sarah Ann 
Johnson and her husband Benjamin Johnson, both 
now deceased.. The allewanse of the claim was con- 
tested by the administrator of said estate, who 
hvtecs the case to this court and the controversy 
is shown by the proofe to have grown out of the 
following facte: 

+ : 


a loan broker in Belleville, 
Os Seok 





» Henry J. tink, wae 








Illinois, wi i . 4,loaneal 
money on real ,estate and aftervards senbttne se- 

s 
curities to re-we 2 


ae \ 
of his business 


ois Sart 


securing the loan was insured and receivedinterest 


hat the prorerty 


adhe 
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ae, ater” ‘and eee holdigad 


190 


=tiny he loaned A Sarah Ann Johngon and her 





husband, Nenjamin Johnson $2800 and took their joint 
note fear thatamemai, due in three years, with 
interest at the rate of six ner Cert pex—aamum pay- 
able semi-annually and evidenced by six interest 
Lahat, for 584 each The-nvtes-were secured by a 
mortgage on a lot uncon which was @teeted o dwelling 
house, wt tae loan was procured for the Johnsongs 

LY Ladin ieOGHs a contractor who built the house 
for them. The notes and mortgage were meade pay- 
able to fd vee oath tru . he? or oe 
execution,Fink sold and deliver d, the-wecrritres to 
Ellen C. Griffin, ‘ : 





1% on 





“hereafter !ink 
notified ‘rs. Johneon a few days before each inter- 
est note became due and she paid the interest to him, 
he in turn paying the seme to ire. Griffin who del- 
ivered the interest note #o paid to him, which he 
sent to Mre. Johnson. This manner of ¢ollestion 

and payment seem@ to have continued during the 

three years, the loanwas.uade-fer, On November 

ie 1911, after the principal note had become due, 
Ure. Johnson paid Vink $1800, on the primipal 
of_srtt-nete and took his, receipt therefor, the 
weitten—receipt sh wing that comme eames was to 

be applied on euch,loan. There ig no evidence that 
Fink had been authorized by lirs. Griffin to receive 
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said amount on the principal or that Yre. Johnson 
knew that the notes had been sold and transferred 
to her. Me-tris—time—Meentohmeor-wanrted—te-ertend 
the balanee—of-te-TUMM fora _onger-penied, but ae 
bex—hueband..kad.diedin- tie nemtine,.uink.tokd-her 
y f the~extension..cauld.oot.be.made.untid—herhueband’s 
; state uae—ettled up, but that then-it-esld be ” 
arranged (Me. Therenfter Fink recet vet interest 
‘from-kre—sonreon—for-the-unprid$1000~but-prid 
tbe Gri tfin interest on the fvil amount. A month 
or so after the receipt of this money #som~-ine, 
fohnson, he informed irs. Griffin of the fact and 
offered her other loans for the amount we-ked—wer ' 
received, but she refused, te—take them. She came 
to #ink's office a number of times xbout the mat- 
ter and—weite—refusing no@wobeans said she wantdd 
the money but wine did not get it. on August 29, 
1912 Mire. Griffin wrote to Vink Spem-ker-hewe rt 


. Freeburg, 1litisie, saying she had eeen = notice 
of lire. Johnegon's death  inthe-pener, and—eomnlaine 


_iné that he-had-net-tvoked—after—her-interert-in 

f : en enjamin Jo and 

fertherswrote, "You told me they would pay a £1000 
Or more on the mortgage. There is nothing paid and 
Mrs.Johneon is dead. I want to hear immediately 
why tem that estate was not settled and that 
payment made se you said it would be. If you had 
looked after it thatpayment would have been made. 
+hat would have cut the mortgage down. That is a 


heavy mortgage for that house. You hold that 
$1000 for me. Don't let them have it." Other 
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correspondence passed betweenthem in which she de- 
manded a ‘$1000 which she apnears to have thought was 
the amount peid to Fink and stating that if it was 
not paid, she wae going to close the mortgage, but 
he failed to pay her any of the money and finally 
failed financially and fled the countryA”' re. 
Griffin then preeented her claim against the estate 
of bre. Johnson and the same wae allowed by the 
probate court. pon apnesal to the circuit court the 
same result followed and the claim of Mre. Griffin 
was allowed for $2963.85. 

The case is brought here by the adminis-~ 
trator of the estate of Ire. Johnson and her counsel 
insists that lre. Griffin, having permitted Fink to 
a her agent in collecting interest and ire. 
Johnson having no knowledge that the loenwas trans- 
ferred, the payment to Fink of the xxf&x 11800 was 
in effect a payment to Vrs. Griffin ond she was 
bound thereby; alsothat as after Fink notified her 
he had received a payment on the note ehe requested 
him to hold the $1000 for her and not “let them have 
it’. That this wee a ratifiesation of the receipt 


of the money by him and to that extent she ifs bound. 


It appears from the nroofe, however, that Pink in 
the collection of interest would get the money there- 
for from re. Johnson before the interest notes 

were delivered to him by Mrs. Griffin, and that 

when the $1800 was paid to him he did not have the 
principal note in his hands and there ie no proof 
that Mrs. Griffin had clothed him with authority to 


receive this sum for her. The fact that Fink had 
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sold other loans to Ire. Griffin and that she 

had loaned him money, did not make him her agent 

to receive the $1800. To bind her he must have 

had authority either express or implied to receive 
the same or had possession of the note but we find 
no facte which would raise such implication, and 

as before said he did not have possessicn of the 
note. it was the duty of the nayor to ascertain 

if Fink had authority to receive the money and in- 
the abgence of otherproof she should, for her own 
protection, have demanded the production of the 

note and have seen that credit for the smount naid 
be placed upon the same. In receiving this payment 
of $1800, it would appear from the proofs that Vink 
was acting as the agent for krs. Johnson and not as 
the agent of re. Griffin. Where a nergeon purchases 
notes from a broker and such notes are not left with 
him, but are taken by the purchaser, the broker is 
not, ie the absence of authority, the agent of the 
purchaser to receive payment of the notes. Viskocil 
Ve. Woktor 27 111., App. 232. Stockton Ve. Fortune 
62 11l., ‘pp. 272. The collection of other secur- 
ities or even a part of the existing debt, is not 
sufficient to raise an implied authority in the 
agent to receive payment and express authority to 
collect interest, is not sufficient to suthorize the 
collection of the principal. Garrels Ve. lorten, 
26 11., App. 433. But even if Fink cannot be con- 
sidered as the agent of re. Griffin, under the 


proofe, with authority tocollect the ©1800 received 
by him, yet strong reliance is placed by counsel for 
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from Mre. Jonneon. 


plaintiff in error upon the claim that after he 
had received the money, his action was ratified by 
irs. Griffin, but the vealmese of this claim is 
that the proof does not appear to show that she 
‘ever ratified such act. After the. payment wae made 
Vink wanted her to take other securities for it, 


but she refused to do so sand demanded the money. She 


did not treat the payment to him as a payment to 


her. in her ijietter to Fink sbove veferred to, she 
appears to have the idea that the amount paid Fink 
wes $2000 and she demanded this of him and threat- 
ened to foreclose the mortgage if it was not naid. 
The statement to Fink in the letter, "You told me 
they would pay $1000 or more on the mortgr¢ge. There 
is nothing paid and Yre.Johnson is dead. You hold 
that $1000 for me, don't let them have it”, doee 

not indicate thet she conaidered the money was ale 
ready paid to him ae her egent to be credited on 
her note, but imdicated simply = desire to get the 
money to be credited upon the note as she did not 
consider the security sample for the debt. That 
neither she nor Fink treated this payment as having 
been made to her upon the note, is also shown by the 
fact that Fink paid her the interest on the full 
amount of $2800, until May,1913. The evidence as 
a whole, faile to show a ratification by Mra. 
Griffin of the receipt by Fink of the {1800 #fxmmx 
it ie of course unfortunate 
that the estate of Mre. Johnson should have to pay 
again the $1860 which she paid to Fink tobe applied 
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on the note in question. She could, however, have 
easily avoided all trouble about the matter haa she 
required Fink to produce the note at the time of 
the payment and crédit the payment upon it. The 

| unfortunate condition 97f af fire existing, was 
brought about bythe misconduct of Fink and not by 
any a@isconduct ornegleet on the part of lirs,. Griffig 
who was the holder of the note and never received 
any payment upon the principal thereof. ‘The court 
below properly allowed the claim of defendant in 
error against the eetate of ira. Johnson and the 
judgment order, making said @llowance, will be 
affirmed, 


Judgment affirmed, 


Not to be reported in full. 


- 7~ 


si jrshre 











ne <a hee ee auets setter 
art zeita 9 i. +, . 
act tevewod : si of 


ee WS Risers oe ra PTSNCL Rae * 4 
2 i ag 2 2 ‘is wi ee mt : . | 
"ats artic es 


Cae os ae 1 


. 


bam cme in 


axiyin 26 a2) Ebio! 
ott ok Hike 5 ahaeeed aah ise 
See bia =e | 







bbs Foy one | | 
aot eles ne doll vertes ote at Antt-2e to a 
are T et gene : Oe >be “a 
oxad? ‘con por OG0L3 ya¢ Sivow vats — — 
| WAG" tiie | Westge a8 40 nate ae 
Bted voy. bred at nomnsiot. a bee Dieg artitton eh. 
Creer ihe os exes 4 ete ds where at le tutare et, 


naed ott eos rit te: sree ot GE og! tot 
6 ae asin : 


> B “ee etal 3 
she ese “cenoe seit berebieooD mis tans stegtist for 
Ey et? w asda’: sae. ted eke 
af Badebazy od oe $avae wed ee mid of bled Yonex 
o> g09ento ete 2s Ugo 
wit tions Bek wz ‘teat ¥ <taeet. ots Rae beak ees: | otou: ‘tort 
ae oe eee roe Sotare 









ten Bae ete on won ott sons hed ibexe of of \yenom 
vr: et. ey aR : 
pe ae Adin wey WO % oka ykxboee andy teniones 
ov Lk b) SS 
wee i Nauk eo Sr 9rio¢ cide bogrend ante <ost — todd ing 
a ih =o ag’ “ 


one qi aweie cela ei ston eid or r aad pr ohns — 
} —— mp 
figd Bit ¢ daszedni sa7 sed Siac. wee Seacte ioae 


al : oo 1854 
2a 20nehive ef? BLS VSS Lita dant te tavomr 
. ; ” é 50 L252 
PER Qt wei sae RE oe, ae wre et ‘aa sp louw £ 

5 : wm nordodisnus 
Cem POGLS ace * dhe k: tod vi: Aves eae ta wire 
RP aol ys iim pedi mo of $i -soanciot hrs muletie 
ot & ’ 2< DSpisl ce 

WAR sea 2 eee: spends: peal ze ptntee ath. ioaopiil 
LUO 

batieges swot +aeh <3 Bite ete dint ctw oeare wot nkege 


a 


I CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIF Y, that the foregoing is a true copv of the OPINION of the 


said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
day of December, 






at Mt. Vernon, this............- Rech aay Ze 


A. D. 1915. 
te Court. 
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Opinion of the Appellate Court 


: AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of October in the vear of our Lord, one thousand nine hundred and fifteen, the same being 
the 26th day of October, in the year of our I.ord, one thousand nine hundred and fiftee 












Present: 
Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Franklin H. Boggs, Justice. 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff 





And afterwards, to-wit: On the... ...davy of December, Ag D. 1915, there was filed 


in the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION§in the words and figures 
following: 


APPEAL FROM 


peers MIE oS COURT 


__ COUNTY 
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Term No. 14. Agenda No.4. 


March Term, 1915. 


William Mi. Bllioctt, 
Appellee. 
Vs. Appeal from )dwards, 
Herman aves, 


Appellant. 
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Opin by Higbee, F. J. 


Appellee, William #. Elliott, sued 
appellant, Herman Waves, before a justice of the pen- 
ce, to recover broker's commissions for trading 
appellant's store building and stock of goods, to 
one Charles Naylor, for sixty-five acres of land. 
The jury before whom the case was tried, returned 
a verdict in favor of appellee for $150.00,and 
upon appeal to the Cireuit Court, there was again 
a verdict and judgment in favor of appellee, this 
time for $125.00. Appellant seeks to reveree the 
judgment of the circuit court, for the rensons, as 
Claimed by him, that the verdict of the jury was 
not sustained by the evidence and the court erred 


in instructing the jury. , 


ane ae 
The proofs showed that had a 


; budlding-snd—eteek-of coeds, at Browne, Jilinois, 


and that arveflte Ve enenged in the real ertate 


business at Albion, Illinois, Abewt—the-middie—of- 
January, ° ! aut enployed {@ sell 


or 
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eMtt fexr-hisceruices, Afterwordse appellee. 
+opk-seierad—persnns to” stb spelt ants prenerty.. 


Sometime in February 





$f to Alwion, where he met 

PF that at that time aprettent ubud 
asked him to try and, e fect a trade with Naylor, 

who nad visite e pr erty t2—company with ilbert 


“nler. 
xii A endco2zs- testified that Npler 
Me was ced by him to take Naylor tokee the property. 






denied that he had + conversation with 


Albion, but it appeared eee 


that immediately after it is satnee oy SE 

vs have taken place, a ~ oe aft 
attorney's office and then went out and ree 
and ipler and returned with them to the office; 


that the terme of the trade were then agreed upon 


and the attorney instructed to draw up an agreement, 


whieh was Gone, shat while the contract was being P 
drawn, an alteration was made in it for spperiant! « Hyd 


benefit at the suggestion of apres anag the cone 
tract was then signed ,and-the-trade_ 


Im regard to the contract between apr te and 
concerning the agency far the sale of the 


h was gone in the testi mony. 
Asad tue - 
testified that he contracted with/annellant 


to act as his agent in selling the property and was 






to receive for his services a commission of two and 
hi a half per cent of the selling or trading price. 
e eS tae that hie stetement to mrersee plas lly 
. was "the party that brings me a deal gets a commise- 


ion but I reserve the right to make the deal myself 


provided I can." 
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and +e clain@ io have made the deal himself and. 
: . to-apperieeraecomng 


Heicus, A witnese,] ovellette, who was present 
at the time of the making of the al contract 
é re i” BaF 
between ‘te foh ~< Yaz, corro- 
Hivos the whole 


the proof appears to sustain the theory that the 






contrary of agency wes made ag Claimed by appellee 
andthat he wae inmstamental in bringing about the ex. 
Change of property between apnellant and Naylor. 
Under there circumstances appellee was entitled to 


recover his commissions and the jury properly found 
the facts in his favor. 

Complaint is made by annellant ot the modi.« 
fication by the court of certain instructions asked 
by him, which as originally pesented, told the jury 
that if they found the facts ae stated therein they 
"should" find for the defendant. The court modi- 
fied these instructions by changing the word “should" 
to “may”. These instructions as presented, were 


correct and ought to have been given by the court 
without modification, As they were given they do 


not make it mandatory upon the jury to find in favos 
of the defendant. in Some connections the words 
"should" and may * are held to mean substantia ly 
the same thing. C. & E. k. R. Co., Ve. Meech, 

163 111., 305. But we do not think they could 


‘properly be 80 construed ag used in the instructione 


referred toin the present case. If the case vere a 


close one upon the facts, the modification complain- 
ed of might constitute such a material error ag to 


-3- 





seeesat 


Se oe ars 






cS 
oe) ray. , 







ver 






Pad 4 


oe x 






- 


op Ss acy Pv Ve 


ot isauls ite r axneggn, 2008s Coe 
, sel leqqe. YS Demialo.ea, 2o8m, PS ag st ‘ecie ‘ 
. -xe edt tueds: ymtgatsd as: ncheibisns ie 9 dann 


a3 peta “yetanp os, xtregorg Yc le ae fa 
ee Ee: of belting. saw. 9 wi heya Ft ot | 


=—P 
. 







met ut add bos snotesimmoo et) 
Bas aaa: oes hae age di we fin aMOE GLA Sz 
me Pie etovsat aid mi age 
9 See B94 vt bow tnts St to? La viet ae hesmel, tad. 
~tbom wn to , tal fogen ye ange 
aan ancl t roe + 3 viet ier, pi Sey ot 
5 3 
~ybaakas, ouaianh fh mi ae: cents 299 solti ; ‘eolinsit © 


Viut add, dled .,betnonen vitantatze gn Aotciw mid ys 
yout mioteds betsie ae .stost ort Anyot Koad, Bay gant 
- atbor txvoo eT, ..emabmeteb edt tot butt "bs rt a ee 
ae ha cies brow edé. gatanasdo. yd: ong tt aEP EE pees aefh, 
ition. “whew qpes ree ot 4 as shotfoursant- esos? .* oN) wan, 94, 
tire ote ed forty mess evel of _tdgson bap. Keibhiddl 
ob -yokeeinerts ovew. yout aA. .cottapitibom tuodt tw. 
sovay Nt ” Dee Hod~ age wtp etd: noqy xrotebnem Ji sale. 
“ abrow ‘one ENOL SFORROS UNDE % /.tnabrets 


{ Aly fh 


elk abSaingadise into? ‘Steit Ora* year Seah. 
rte Hose i .aV ,.05 are a we gard 
‘blues contd Annet ton ‘ob ow 5 ae 808 2 ct? ese 


5g “YT =g riz at ited 4a%ear of - 


ano tfoutsent ods ni beau as ROTTER? 08 9 ¢ xitecorq 


eeetew gaco odd t1,..9e89 Sn9eeTg sot adee Robeez 


ainiqaoo Meiteottibom adi, ,etost ont nog eno | paolo 
9% as TOTTS piri shoay s dove otutitenco digits 2 6 be 
y "Agia ot? sytaasg, L. wid. mod 






“Rs - hb oh wer 
«lee 4 -eObivowe,r 


-t- 


warrant a reversal of the judgment, but under the 
facts as they exist here, we donot believe the jury 


weré misled by these instructions or that the in- 
terests of justice would be furthered by reversing 
the judgment on this account. 

Appellant's refused instructions seven 
and nine, appear to be covered so far as they state 
correct principles of law by other instructions given 
for him. instruction No. 8 given for appellee is 
a subject of criticiem, because in purporting to 
state the conditions under which appellee would be 
entitled to a verdict, it omits the question whether 


there was a contract for commissions between 
appellant and appellee. Other instructions however 


declare the necessity of such a contract to entitle 
appellee to recover, and the case was tried upon 
that theory so that the failure to reiterste the 
necessity of such a contract in the instruction in 
question, was not a material error. 

The judgment of the court below will be 
affirmed. 


Affirmed. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
INION of the 


the State of Illinois, DO HEREB Y CERTIFY, that the foregoing is a true copy of the OP. 


said Appellate Court in the above entitled cause of record in my office. 
T have set my hand and affixed the seal of said Court 


IN TESTIMONY WHEREOF, 
at Mt. Vernon, this 2-0: e---nn-  KE day of December, 
AED): 1915. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon Mllinois, on the Fourth Tuesday 
in the month of October in the vear of our Lord, one thousand nine hundred Ady fteen, oe; WEES heing 
the 26th day of October, in the vear of our Lord, one thousand nine h inarcid and-fif ch. > 










Present: 
Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Franklin H. Boggs, Justice. 

CHARLES C. JOHNSON, Clerk. 
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Term No. 20. B Agenda No. 10. 


March Term,1915. 


The People of the State 
of lllinoie, ( 
( 


Defendant in Error, 


) 

) 

} 
Ve. Error to County Court 
( 
) 
( 
) 


Julius Feyeer, of 


” 


Plaintiff in Error. WeeA--Y¥--N--}. 


Cpinion by Ligbee, >. Je 


Juiius Keyser, the plaintiff in error, 
on Seapiaint of his wife Leonne Keyser, was 
arrested and tried in the county court of Wayne 
County upon the charge of wite abandonment. 
The jury returned 2 venaiet of guilty against 
plaintiff in error and the court gave judgment 
against him for costs and ordered thet he for- 
feit and pay to nie wife the sum of #416.- in 
weekly payments of $8 a week for the period of 
fifty two weeks. it was further otered that 
he ghould appear in court whenever directed to 
do so within one year and that upon entering 
into recognizance to be approved by the court 
for his faithful compliance with the terms of 
the order, he should be released from custody 
on probation. 

Plaintiff in error seeks to reverse 
the judgment, alleging a8 reasons therefor 


that the evidence wae insufficient to warrant 


ale 
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the verdict of the jury and the amount he 
was ordered to pay exceseive. 
Me tne tants appeared 


Pega,” ’ Julius 


Keyser and Leonne Shelton were married, san Spt 0 fy 
t 











tT e Tarhie rs 








a tew mu S$ apart. Winfield Leyser, the 
father of Julius owned ES ae th a 
seven #eom house thereon, in which he lived with 
his wife and Julius, whe-wee-hee~onty trite 
The father and son wens, operat iad the farm as 
partners and after the marriage, the son brought 
the wife to the father's home and she became 


one of the family, helping the mother semetere UA 
the nove, and pespare—tiements. vat sietsteproompneice 
bent Coniinued.until.Lctober.dQybord . In 

the meantime a son had been born tatdeom, and 
the wife was soon sg@aen-to become a nother » 04 ae fe 
Prior to thie time, the regard of pladindide= sp 
in-error for his wife seems to have waned and 
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wre-tete-teet-nentiened, wiichwee s-iitt Apes — 


at times he refused to speak to her. 


more them a month before her second chilé was 

born, he sold ewe his paxinerebip interest 

to his father for $800. and taking that money 

with him and without mekine=-defentte arrangadt 4 fre 
smente-as—te the care of his wife and child, 

went to the northern part of the state, #e~ 


ekuekecown. ‘hen his wife asked him where 'eé 
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: was going he oe satiefactory 

| answer, and stated he wae — to Mexico. The 
mother of Julius vetne panaithe snd refusihgl to 
take care of her daughter in law during her 


Shane, Se was taken to her own mother, who 





wee then Living| at Pairfieldy 


distant frou the—ferm-of-iniield.ceyser, where 
gues 


she and her by ee VA have @ertemred—to Serre 
H € fr 
k& Nace in the north until 


mm, 


Christmas, during which time he neither wrote to 
his wife, or sent anything for her support. He 
aiterwards went f ern oak Mattoon, lllinois 
and—s+exed for a short time and then returned to 
hisfather's home, where he has since lived. On 
one occasion auring the Augwet following hie re 
turn, he came +e-—the-—siace where his wife wae 
living but said that he came there to see his son 
Shertety arate i ther at that time nor wt any_07- Mt! ACs 
~oeneT did he make-any. offer to take his wife back 
nor — — to return and during this 
time she has—been- supported by her parents. At 
he And 

no time since they have been apart ee, he cives 
her anything, prior to the commencement of this 
suit. Several monthe after the suit was commen- 
ced he gave her $1.50 and also furnished a 

small amount ef second hand clothéng for the 
children. & 

Under these facts we are of opinion that 

the jury were fully warranted in finding that 


plaintiff in error was guilty of the crime of 
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wife abandonment within the meaning of the 
statute, which provides "that every person who 
ehall without good cause abandon his wife, and 
neglect and refuse te maintain and provide 
for -0-an dalaheamamta be deemed guilty of a misdemeanor," 
Rev. Stat. (Hurd) Chap. 68, var. 24. 343/ 

Plaintiff in error complains that the 
condition in life of himself and wife did not 
justify the amount allowed by the court to the 
wife. it mast be remembere?, however, that this 
is not a suit for papadete maintenance but is a 
criminal prosecution for wife abandonment, and 
the amount ordered to be paid the wife under the 
statute, is in fact a fine issessed sgainst the 
hueband for a criminal act, and therefore the 
amount is not to be determined by the zame rules 
that govern the court in a case fF separnte 
maintenance. “hen plaintiff in error left his 
wife to go north, he made no provision whatever 
for her support although he had #800. in money 
at the time. She hae received no part either 
of this or of his earnings since the time he 
went away excent the trivial amount of ©1.50. 
The amount of the penalty under the law must 
be left somewhat to the discretion of the court 
and in thie case we think that diseretion har 
not been abueed. 

The judgement of the court below will be 
affirmed. 

Affirmed. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 


at Mt, Vernon, this ccc. cc LIK Se eee day of December, 
A. D. 1915. 








Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth 7 uesdapy 
in the month of October in the vear of our Lord, one thousand nine hundred and fifteen, the same being 
the 26th day of October, in the year of our Lord, one thousand nine hundred and {teen} 





Present: 
Hon. Harry Higbee, Presiding Justice, 
Hon. James C. McBride, Justice. 
Hon. Franklin H. Boggs, Justice. ; 
CHARLES C. JOHNSON, Clerk. THOMAS of PASLEY, Sheriff 


And afterwards, to-wit: On the............... LZ i Sa dav of December, A. D. 1915, there was filed 
in the office of the Clerk of said Court, at Mt. Vernon, Illinois,an OPINION in the words and figures 
following: 
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brs George Grima, ) : 
_ Appellee, & 
Ve. dies from Madison. 
E, Ifenenann, etlal., ( 
Appellant. \ 
Opinion by Higbee, +. J... 


Appellee eved appellant on a note for 
$252.00 dated September 14, 1910, with interest 
from outurs ty, at the rate of five per cent per 
anjun. Appellants filed ples of partiel payment to 
the amount of $175. and made tender of the belance. 
By agreement a jury wae waived and the court having 
heard the cage, refused to alow the credit and 

nw entered judgment for so aie al and interest. There 
iy were no propositions of law or fact presented and 
the only question on this appeal is as to the 


weight of the evidenc 
en yt * te temee LoLfmcd ’ te that George 
i i 


is “im, who owned a saloon in New Dovglas, illinois, 
ate in nay ae eenvhuig~-e-wiiden_ané—famity: 

that + ae ewtend and fixtures of the saloon 
< amounted to between © $600 sand J2&007 

| | “amon wae littie other prop- 

ite et, and after the stoek and fixtures Beé-been 


were taken by the widow 
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on her award, wrich-exceevea tint Armunt. on 


September 6, 1910, George Grimm, Jr., as agent for 


his sother, phe the emieen etock and fixtures to 
cinta H. Lienemann for hie son-in-law Eph 
Vinyard. ie ee 4 the time of his death 
George Grimm, Sr. owed the Highland sSrewing Com- 
pany £175.00 mnd,that it was necessnry to get the 
consent of the company to make a tranefer of the 
property, Te—-seeure—the—aame, Ceorge Grimm, Jr., 
Lienemann and Vinyard called upon Lugene Schott the 


president of the Brewing Company. Schott drew up 


OA 
the following, 2greement which was signed by Vinyard 
~ and Grimm, Jr., the latter acting for his mother: i 


"September 6th, 1910. 
This agreement entered into between Geo. Crimm and 
Eph Vinyard, both of New Douglas, lllinois. Geo. 
Grimm agrees to sell his father's galoon business 
in New Douglas, Illinois, to *nh Vinyarl. And 
Eph Vinyard agrees to buy Geo. Grimm's Exknng 
saloon business. They both agree that the etock 
of goods shall be invoiced. Geo. Grimm to seiect 
one invoicer end Epk Vinyard to select one invoicer; 
if these two cannot agree they shall select the 
third; then e211 three shall appraise the stock. The 
furniture of the saloon shall be priced by Eph 
Vinyard and Geo. Grimm and the price shnil be what 
they will agree upon. Mr. Geo. Grimm promises to 
pay the Highland Brewing Company $125.00 for the 
note which they hold against his father and iph 
Vinyard shall pay the Highland Brewing Co. $50. 
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Mr. Eph Vinyard agreee to hold out the £125.00 
of the amount of the invoice which Geo. Grimm 
agrees to pay the Highland Srewing Cormmany, and 
ph Vinyard agreee to pay the <125. to the High. 
land Brewing Company's agent, }r. Peter Watte. 


(Signed) Uph Vinyard 
Geo. Grimm." 


limanemann then paid the “50 provitéad iii trre-eentract 
tobe pett by Vinyerad and the stock wae theresa 

iter invoiced by two persons selected ae agreed: 
me. 

The queetions of fact in disnute vetween 
the parties are as to the amount of the invoice as 
found by the nartier selected to make it and alao 
ne to whether the $50 to be paid to the Brewing 
Company by Vinyard wae or ware not to be credited on 
the purchase oriee, Tia the time of the trial both 


wt—the parties wno made the invoice, were dead and 


the invoice tewetf wae not igteeduced- in a ae ‘ 





there was Rg wath ether 


‘6 





than the facts and circumstances 
the case and the testimony of George Grimm, Jr., 
Lienemann and Vinyard. The former testified to have 
written down the articles and added up the amounts 
at which they were invoiced and that the total 

was $777. PE a A age the total was 
$652, vi L6bS—+ arr 
se-couid—remembes. The note sued on, for $252, was 


prepared at the recuest of Lienemann in the abeence 





of George Grimm, Jr., and signed by Lienemann with 


A. B. Rockwell ae surety. lLienemann also paid Grimm 
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2400 vy-acertificete—of-—cepeett and afterwards 
paid the Brewing Company the $125 provided for 

in the agreement to be paid by Grime. Grimm made 
out and executed for lienemann the following writ- 
ing, which he enalled a bill of sale: "This is to 
certify that G. H. Liememann as paid %652. (six 
hundred and fifty two and 00/100 doliare) as full 
payment fee stock of dram shop goode and fixtures 
belonging to estate of Geo. Grimm, 5Sr., deceased. 


- 


Ceo. Grimm, Jr. 

kre. Mary Grim, 

per Geo. Grimm, t.* 
it is to be observed that if the payment of $125 
be deducted from $777, the amount of the invoice, 
the balance will be $652, which is the sum of 
the amount of $400 naid by Lienemann by the certi- 
ficate of deposit and the note of $282 given by 
him. The proof alec showed thet Tienemann paid 
the $125 to Watte ae agent for the brewing Company 
before he gave the certificate of deposit and the 
note to Grimm and took a receipt from the latter 
for $652; and further that no demend was made by 
Lienemann that the amounts naid by him be credited 
upon the note until after the same ~ae sent to the 
bank for collection. If as a matter of fact the 
invoice only amounted to $652 and lienemann paid 
2400 to Grimn by certificate of deposit and was to 
have credit also for the#125 naid by him to thexitxe 
Brewing Company, then there only remained to be paid 
$125; and if ?ienemann wes to have further credit 


for*the $50 paid by him on the contract, *nere would 


o-4e 


2 S19 te 


- geokovart odd to J nwome ot VETS mott anat. Seneetes ys db f 
me 


maiz geen 
%) beeyteeg eee sosoetemacc. San siont ont 3 


Cars 















ot ade eats, tolea- 1p kkad se beL fas kitts fat 
xis) 86d blag ser nmepemeit .i .2 dads ytitteo 


o eels. .oee >t 4 an 
Ifut ae (atalfob ooL\oo bas ows \2ttt baw bethaut 
Spastace eT Byrtvety 83¢ of Bis, apd anemenat tl 5 
eotusxit dun 2booy qode aetb to xooge tot taemyeq 
puis <e deote ods bas Sraentv yo bieg st-oF 
_——_ .«t% ,yamit® .000 to etateae of ae a 
SVEES BF BaP STOR SeoetTeq OM? ty MASONS ees 
oth smtTD <o9d gt Dey Bad peghene ke ae 
amis Yted sete a: . ; no 
” aT, omni 20 090 t9q. : oe ky Saehene te 
Asovied sivesth at tast $5. ane atts 
GSLG Yo snonrysq wit 2 sari bovter EER 


. £8 SOityr| att te tenomn She of an OTR psi By ar 


oa im Seem to ese of astosiee etitzac of 
To mu ot ef ott 8608 od Liiw ean dndaas 
giivert ait et bing od, 63 O63 af)? rordedw OF Bs 
-itteo eit ww Agsaonsil yJ bisq 006% to ¢nvoma ont 
ne kat heen ed of ton enw so saw StayatY yd yoaqandd 
vw novia S2S8 to stom ent tkeoqeb to et#oft 
aged faict. afi 30 emit add +4} .99taq Suadotirg at? 
 pieq nosmonet! sedt beworle osfs toorg ef! .min 
bum basd stey ,oostovat of2 obact oy eatsieg Poe wes 
\euserato 3 antwe1d edt tot tnegs en stte¥ of GSLG ods 
casas h sia »dacubesiens i08 saw terest sciovnt .ot? 
p paseqeb to sisoititieo edt sysg od eT0Ted 
teter Saes$e" see erens Leribe Bei Le BH IS Sih Ge 

tectial eds mort tqteoer s toot bre 


xt ERE ork SORE oe ae: SORES ee 78@0¢ tot 
weisc eyrost te ywbomises:. oil ore Seme O47 — 


bedibers od mid yd bing ecauome edt tac? anemenei.t 
ayveci of teh ?iiect seem) eff, \bae gai’ Sop oeemerio rs 


edd of g1g9 Baw omnes ott tette Citas eton st moqu 
efcyors St? cw petde Wes segretes. HET owok sett iiw 
ad? dost 9 Tetoam 8 26 tI. .smottosl Loo tot and 


inte ‘cn Maat Aa 2 giew yeas sobs z3 


bi sismo9 I ions. nO ms sotornt 

page he ey iste’ pr ce Rate esr 

ot saw ban 2 taoqes to. etsortedze9 vd mutt) of 00b¢ 

~ spr or Stas qae2< o¢aboeageiholidy 5 

mater os mit a bina éSlfedt tot oeln choy tn evacd 
mth sfo2 of? .]edasost 
bia ‘ed of bentenor vin atedt non? pone i 

S32ccr ““ ln 20 > Son: st of ‘3 Is Seisqet 7a 

tibene rosg0t owed of esw amamens tt tt aan OSL 

; i tec aka 6 >. .Mis oer oy 46 

biyow e100: .Fo@usn09 oft mo wnial ua bing 0€$ edd: tot 

esmsyTe 3 ae a i la tJ -Y¥?STtuUS os f aru DON wa on 

a0 -}- a 
a 7 





€ 
ot 


ree ie? 


eee" 


remain only the sum of $77 to be paid, and no 


reason appeare why the note should have been given 


under such circumetances for $252. 1f however, 


the claim of apnellee ie correct that the invoice 
wae for $777, then as above shown the note was 
given for the correct emount, due her provided lien- 
emann was to have no credit for the ©50 provided 

in the contract to be paid by him. Inregard to 

the sum of $50 provided in the contract to be paid 
by Vinyard to the Srewing Company, appellante claim 
that it was to be deducted from the invoice. ‘The 
contract, however, does not provide that it should 
be so deducted and appellee Claims that it was 
simply to be paid in furtherance of the trade. The 
testiaony on the contested points was conflicting 
and not to be reconciled but the giving of the note 
does not appear te be consistent with apndlant's 
theory of the case, while it igs easy to be recone 


@iled with the theory insisted upon by anpellee. 


- The note introduced in evidence made out a prime 


facie case in favor of appellee, and the burden 
was wpon appellants to establish their theory of 
the case by a preponderance of the evidence. 

The trial judge after heering the testimoy 
or the witnesses produced before him and considerirg 
all the evidence, errived at the conclusion that 


appellants had not established their defense to 


the note age claimed and under 211 the circumstances 


we think his finding shovid be sustained. The 
Judgment of the court telow will be affirmed. 


Affirmed. 
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Not to be reported in full. 








aia werot Tay. nee 2 é 7, ce s 
gee a ners 2 SW gxpemagemgemeT 
etovowo ° to By +e 2, fous zedau ir: 
Nn Is tela oonsoo at 9 ernest Ai 
“ahr aden ad made ove sete y ” ee 
add moods veces £2 ee ee 


og .a2) Pat» 


: s 
-n9it age ted oud ian ,feett09 odd, tot geyia a 


mig) noe Hla @af hel «te ol oe 

bi 08? edd xot tb : 

bea ith yo feb eOLNoo ore Se We R RA ee 
wtegt bar showy. wfoue werd ee Snare heat 


Snags 5 Si-os x 
si ot tosttaes eft mt bebive 7a 
ig ch eG et een te ecarhe 63 ae At ae 
atc {> agna Ltaqas : .yanqnod grikwore ‘eds of braynll yd 
: gitet ih Ses 0 ; 
we! srokovns es po badaubed od ot aad 96 Fale 
I ith. .G92. Boz 


E ands shor owe +n esep, cabvedtd, stonstape 


ap *o guys ait Th Sat | 
21 fault snita to e9f fon 
peat re oo -6 loltces ctaee war, Pas PePREP ARES ed 
abst sci Si SEP 
sig ot antite Seno of Diag 9¢.0% -xtamgs 


te sass ori 


antifoiliaes eaw etriog ‘bots $109 eds nO oWageitead 


-if2eo edt ye partie} | e eS 


ston sit to gnivig edd ted beltono od of ¢ 
& pike Reng y eh ge afon att — 9tz. eS 4. 93 bee 


eager gs Se A 0 “aah 
<0 90% sd ot yesneo gi st slisdw _19t ert 
graeme® gaiweest eid I ‘tT teega 28 ster 0 to cytes 


A yrs ana beseien! yrooils edt 4 Atty Satan 
ain. 4 


erage ee pytonee be Beg hs Hy a on at. 


aebruc ‘ei? bus peetisiqys Re covat at is cons, s49p 


amt Se Fae? “ates 


6 yroode ‘tosis Waildates ef etrelleqas Feae esw. 


+ > icc x 
ee SE STE an wos 


et oy 


somebive - sa eget nge 62 * soy. at. 
woasoes ods wttnod teshn wphet Tele). Fors cot-aned 


~fortg oo 
bis t d box: 
wirebioco hie mtd evoted beouber: ceenendty ait, 39, 
tacts ‘sokeutenoe ods tr pest td iy ont Kge: 
ot wee 5 Stnoree te a0 6 ae 
£ 
B. oeaeted — Rena doses soe bad efonttogge.. 
esonetamuortos edt [Le tTebau bas bemtntlo 88 3 
biss 28 -% or, oxne% vino afece reais ih 


ed? eperiegpell ed biuode gntbrit ald ine # AT 


og Soe onnene 2 


‘i ” 
beet. tte od tz woled truco + Ad 
: 2 : ae a mid ys rhe aM 


<— Bis rw 2 tt 
vboaret FLA 


oe 


effut at betzoqet od of tou 


* - tee 
a 2 





I CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this. cece eee ao Lz SO eo day of December, 
A. D. 1915. 
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